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The Influence of Roman Law Upon 


English and American Law 
By Wo. L. Burpick, University of Kansas Law School 


The Roman Empire as a political organization passed away centuries 
ago, but Rome has remained a world power in the influence of its juris- 
prudence. In its modernized form Roman Law has become the law of more 
than three-fourths of the civilized globe, and Gibbon’s words written in the 
eighteenth century,’ “The laws of Justinian still command the respect or 
obedience of the independent nations,” are even more significant today than 
then. 

Prominent among the outstanding causes that have made Roman Law 
dominant are its equity and its universal adaptability. It is the later Roman 
law of which this is said, the law developed by the Roman judges, or prztors, 
and known as the jus getium or the pretorian law in distinction from the 
more ancient law known as the jus civile. The latter was quite a different law 
and was restricted entirely to Roman citizens. 

As Rome expanded, her genius for government became more and more 
manifest. In time, she became great, and, later, colossal. As a world power 
history has yet to see her equal. Her ability to govern races and peoples of 
every type, greatly differing from each other in character and civilization, 
was marvelous. It is far from the truth to say that her government was merely 
a despotic military power. She ruled, indeed, with an iron hand where it 
was necessary, but Rome was also an adept in the art of diplomacy. The 
secret of her governmental power was not that her armies conquered the 
world, for other great conquerors before and since have done that, but for 
centuries she held together her conquered peoples. They did not, as in the 


case of Alexander, pass from her control upon the death of her great mili- 


1. Decline and Fall of the Roman Empire, Ch. 44. 
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tary commanders, but she organized and maintained under one central 
power many subdued races. 

To understand Rome’s greatness we must look beyond her warlike spirit 
and her great military leaders. Alexander and Hannibal were probably great. 
er soldiers than Caesar and Scipio. It was Rome’s genuis for statesmanshj 
political organization, world wide law that made her great. The mind of the 
typical Roman of the intelligent class was what may be called the legal mind, 
It was logical, practical, just. It was free from misapplied sentiment. When 
in time, the Roman became a cosmopolitan, he also became the most scien. 
tific law giver the world has known, sensible, equitable, tolerant, broad. 
minded. 

It is, perhaps, in the universality of its application, that the genius of the 
Roman law is best appreciated. The customary laws of most peoples are 
restricted to themselves and, hence, /ocal. Hebrew law, for example, was for 
the Hebrews, and not for the gentiles. Early English law was for the English, 
an insular and isolated people. The early law of Rome, the jus civile, was 
likewise the law of the Romans alone, the citizen dwellers of the city of 
Rome; but the later Roman law, the old law as shaped and moulded by the 
jus gentium, became the law for the entire Roman Empire and was de- 
veloped for the needs of a world. 

The ancient law of Rome, the jus civile, furnished, however, the term, 
“The Civil Law,” that is used in modern times to designate the system of law 
of those countries which base their jurisprudence upon the Roman law. In 
this sense the term is used in contradistinction to “English Law.” In our 
English law the word “civil” is used in a special sense, in contrast, with the 
words “military” and “criminal,” as “civil law,” or “civil jurisdiction” in 
distinction from “military law,” “criminal law,” or “criminal jurisdiction.” 
In the Roman or Latin sense, however, civil law (jus civile) is the entire sys- 
tem of law, including all its branches, that a people or a state (civitas) estab- 
lishes for itself.’ It is a nation’s own peculiar law in distinction from the law 
of nature (jus naturale), or from the law or customs of mankind in general 
(jus gentium) in connection with their mutual relations.‘ 

The fairness or equity of Roman law is also another cause of its enduring 
influence. In England, two systems of jurisprudence, namely, law and equity, 
grew up side by side, and separate courts presided over by separate judges 
were, in time, organized. The most notable thing, in fact, in the history of 
our law during the past century has been the gradual merger or coalescing 
of these two systems. In the Roman law, however, there is no discrimina- 
tion between “law” and “equity,” because, in theory, it is all equity.’ The 
phrase “Ex bono et aequo,” “right and fair,” was often upon the lips of Ro- 
man prators as they developed the jus gentium which eventually became the 

2. Jennison v. Warmack, 5 La. 493. 

3. Dig. 1, 1, 9. 

4. Dig. 1, 1, 1, 4. 

5. Baldwin, J., in Livingston v. Story, 11 Pet. (U.S.) 351, 393. See, also, Livingston v. Story, 9 Pet. 
(U.S.) 632, 637; Mussina v. Alling, 11 La. Ann. 568, 572. 
6. This refers, of course, to the jus gentium. It took 500 years for the jus gentium to replace the 


jus civile. “The Roman law is the source of many of our principles of Equity.”"—-Lumpkin v. Mills, 4 Ga. 
343) 344- 
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prevailing law. The Digest of Justinian defines law (jus) as “the art of what 
is right and fair” (ars boni et xqui, Dig. 1, 1, 1, pr.) ; and the Institutes (I, 1, 1.) 
defines justice (justitia) as “the constant and perpetual desire to render every 
one his due.” The elements of fairness, good faith, and morality are much 
more discernible in the later Roman law than in the English common law. 
As Judge Dillon said,’ “The civil law is often of great service to the inquirer 
after principles of natural justice and right.” The Roman or civil law has also 
been designated as the law of justice or of right in contrast with the common 
law of England as the law of force.* 

Blackstone defined municipal law, meaning by that term the laws of a 
state or nation, to be “a rule of civil conduct prescribed by the supreme 
power in a state commanding what is right and prohibiting what is wrong.” 
Mr. Justice Roane of the Court of Appeals of Virginia, however, has said:’° 
“It is evident that this definition of municipal law is by far too limited and 
narrow. I would rather adopt the definition of Justinian, that civil or mu- 
nicipal law, is ‘quod quisque populus sibi constituit,”* bounded only in this 
country, in relation to legislative acts, by the constitutions of the general and 
state governments, and limited also by considerations of justice.” 

Many are the tributes spontaneously paid by jurists and scholars to the 
genius of the Roman law. Especially do they praise its broad, equitable prin- 
ciples and recognize the great influence that Roman law has had upon mod- 
ern jurisprudence and civilization. 

Sir John Holt, chief-justice of the King’s Bench, and one of the wisest 
and most just of English jurists, said,” in the seventeenth century: 

“Inasmuch as the laws of all nations are doubtless raised out of the ruins 
of the civil law, as all governments are sprung out of the ruins of the Roman 
Empire, it must be owned that the principles of our law are borrowed from 
the civil law, therefore grounded upon the same reasons in many things.” 

Sir William Jones, lawyer-judge-Orientalist, noted for his vast erudition, 
writing in the eighteenth century, said: “The Digest of Justinian is a most 
valuable mine of judicial knowledge. It gives law at this day to the greatest 
parts of Europe, and though few English lawyers dare make such an ac- 
knowledgment, it is the true source of nearly all our English laws that are not 
of feudal origin.””* 

The same authority says again: “In questions of rational law, no cause 
can be assigned why we should not shorten our own labor, by resorting oc- 
casionally to the wisdom of ancient jurists, many of whom were the most in- 
genious and sagacious of men. What is good sense in one age, must be good 
sense, all circumstances remaining, in another; and pure unsophisticated 
reason is the same in Italy and in England, in the mind of a Papinian and of 
a Blackstone.”"* 

7. Livingston v. McDonald, 21 Iowa 160. 

8. See ¢.g., Mayor of City of Albany v. Sikes, 94 Ga. 30, 20 S.E. 257. 

9. Com., Introduction. 

. Currie v. Assurance Society, 4 Hening & Munford (Va.) 315. 

. “The law which any people establishes for itself.” (Inst. 1, 2, 1.) 

. Lane v. Cotton. 12 Mod. 482. 


3. See his life by Lord Teignmouth, p. 308, 4th Ed. 
- Works. Vol. 6, p. 604. 
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Chancellor Kent in his Commentaries, writes as follows:'® 

“The whole body of the civil law will excite never failing curiosity, and 
receive the homage of scholars, as a singular monument of wisdom. It fills 
such a large space in the eye of human reason; it regulates so many interests 
of man as a social and civilized being; it embodies so much thought, reflec. 
tion, experience, and labor; it leads us so far into the recesses of antiquity, 
and it has stood so long ‘against the waves and weathers of time,’ that it is 
impossible, while engaged in the contemplation of the system, not to be struck 
with some portion of the awe and veneration which are felt in the midst of the 
solitude of a majestic ruin.” 

Kent also says:’* “Upon subjects relating to private rights and personal 
contracts, and the duties which flow from them, there is no system of law 
in which principles are investigated with more good sense, or declared or 
enforced with more accurate and impartial justice.” 

Again, it is said:’ “The civil law, as a system of jurisprudence, framed 
by wise men and approved by the experience of ages, must in every country 
and in every age, furnish principles which modified and applied as circum. 
stances may require, will greatly contribute to the real interests and welfare 
of society.” 

“From the sixteenth century to the present day,” writes a distinguished 
German jurist,’* “Roman jurisprudence has dominated all juristic thought in 
Germany . . . The road to proficiency in legal science lies through a study 
of the ancient jurists. As an instrument of legal education the Corpus Juris 
is irreplaceable.” 

“When we remember,” says Emory Washburn,’ “what an exhaustless 
fountain the Civil Law has been, to which the nations of modern Europe have 
resorted from time to time, to supply the wants which their higher and 
broader civilization has developed, its importance as a liberal study, can 
hardly fail to be appreciated . . . . To the student of the Common Law, who 
wishes to master it as a liberal science, a knowledge, to a certain extent, at 
least, of the Civil Law, may be regarded as well nigh indispensable.” 

Roman law is not binding, of course, upon our courts as authority, yet 
it may be referred to “in order to illustrate and explain our common law,” 
for, as Judge Dillon has said,” “It embodies the accumulated wisdom and ex- 
perience of the refined and cultivated Roman people for over a thousand 
years.” And Chief Justice Telgham, of Pennsylvania, long ago observed that 
while “the lawyers and people of England have always shown a jealousy both 
of the principles and the practice of the Civil Law, by degrees in cases where 
the Civil Law is clearly right, jealousy gives way to good sense and justice.”” 

15. Comm. 548. 

16. Comm. 547. 

17. Gayle v. Cunningham, 5 S.C. Eq. 124, 133; 1 Fomblanque Eq., 255. 

18. Sohm, Inst. of Rom. Law, Trans. by Ledlie, 3rd Ed., pp. 2, 13. 

19. Professor in Harvard Law School, author of Washburn on Real Property. 

20. Am. Law Reg.. Vol. XII, p. 673, 680. } 

21. Fable v. Brown, 11 S.C. Eq. 378, 390; Lane v, Cotton, 12 Mod. 482; Bechervaise v. Lewis, 7 
"ie knee v. McDonald, 21 Iowa 160, 168; quoted in Mayor, etc. v. Sikes, 94 Ga. 30. 20 


. 257. 
23. Coates v. Hughes, 3 Binney (Pa.) 498, 507. 
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Roman, or Civil, Law, in its modernized form, and modified, with vary- 
ing degrees of extent, by local customary law and statutes, is the basis of the 
law today of Italy, France, Spain, Portugal, Switzerland, Belgium, Holland, 
Germany, Austria, Jugo-Slavio, Czecho-Slovakia, the Balkan States, Greece, 
the Scandinavian countries (although these countries have less Roman law 
than the other continental European states), Turkey, Egypt, Abyssinia, Mauri- 
tius, the South African Colonies, Ceylon, Samatra, Java, the Philippines, (these 
African and Asiatic colonies being originally settled by the Dutch, the Portu- 
guese, and the Spanish), and Japan. The present government in China has 
also promulgated several new codes upon the models of those of Europe and 
Japan. In the western hemisphere the civil law obtains in Quebec, Louisiana, 
Mexico, all the countries of Central and South America, the West Indies, in- 
cluding Cuba and Porto Rico. 

Roman law in its modern form has thus been diffused over a large 
part of the world. The former law of Russia, prior to the present socialist 
government, consisted of Slavonic customs modified and isthutnaal by Ro- 
man law. So much of its law was taken from France and Germany that it 
could be described, says Bryce,” “as being Roman ‘at the second remove’.” In 
Persia, Western Turkistan, Afghanistan, and Northern Africa Mohammedan- 
ism, the law of the Koran, prevails. Our own English law is confined to Eng- 
land, Wales, Ireland, the United States (excepting Louisiana), Canada (ex- 
cepting Quebec), Australia, New Zealand, Liberia in Africa, and to some 
English colonies on the East African coast. Scotland, in the reign of James V, 
in the sixteenth century, “received” the civil law from France, but since its 
union with England its law has been increasingly influenced by the English 
common law. However, by an express article of the Treaty of Union, judges 
of Scotland’s Court of Sessions must be learned in Roman law.” The law of 
modern India is largely made up of native customs with a mixture of con- 
siderable English law. 

Since the days of Justinian, Roman law has been a codified law, that is, 
a collection of all its legal principles into one body, arranged for the purpose 
of setting forth the entire law. When thus reduced to writing and promul- 
gated by legislative authority such a body of laws is called a code. Modern 
civil law countries have likewise codified their law, each country having its 
own code. While these codes are founded upon the Roman Law yet they are 
more or less different in character and details owing to the influence of long 
established local customs and other causes. In its codification of law Roman 
and modern Civil Law is in sharp contrast to English and American law. 
Our common or unwritten law was derived from English customs which grad- 
ually became recognized, as customary or common law. These principles have 
been subjected to judicial interpretation, and some of them have been reduced 
to statutes. In this way in the course of centuries our system of law has been 
gradually developed. In England and in many of our American states some 
special branches of law have been codified, particularly, in individual juris- 
dictions, the law of procedure, of crimes, of negotiable instruments, of sales, 


24. “The Extension of Rome and English Law Throughout the World,” p. 101. 
25. Mackenzie Rom. Law, p. 47, (7th Ed.). 












186 The JourNAL 





of bills of lading, and of warehouse receipts. England has also codified in part 
the law for British India. Moreover, in a number of our states the statutory 
law has been arranged in the form of a code,” and California, in 1872, en- 
acted a series of codes, including a Civil Code which embodies many of the 
elementary principles of law. Outside, however, of these exceptions there has 
been little disposition either in England or in this country to undertake any 
general codification of the law. 

With the exception of the State of Louisiana, the system of jurisprudence 
that now prevails in our American states is that which has been derived 
from the common law of England. Moreover, due to the conservatism of 
American judges and lawyers, who have been far less prone to change in legal 
theories and principles than have their English brethren, the common law of 
England is more firmly established at the present time in the United States 
than it is in England itself. An important factor in the survival of the Eng- 
lish common law in America was the fact that Blackstone’s Commentaries, 
published in 1766 in England and followed by an American edition in 1771, 
became a sort of gospel upon the law for all American judges, lawyers, and 
law students. No other law book ever occupied an equal place in the respect 
and veneration of thousands of law readers on this side of the Atlantic. The 
book enjoyed a much greater popularity in America than it did in England. 
Its great influence in the Colonies was largely due to the time of its appear- 
ance, the psychologic moment, so to speak, most favorable to its reception. 
It was the eve of the Revolution, the period just preceding the Declaration of 
Independence. Every public leader was intensely interested in English con- 
stitutional law, and hundreds of promising young men in the Colonies were 
eager to study law. The great grievance against the mother-country was that 
she was depriving the Colonists of their legal rights as Englishmen, and, con- 
sequently, English precedents and English law were so often cited in the 
public addresses of that era that Edmond Burke, the great English statesman, 
declared that in America everybody was a lawyer. 


The publication of Blackstone’s Commentaries was an event in the legal 
history of this country. Every lawyer possessed a copy, and every judge cited 
it as an authority. It was made the basis of legal study, and for several gen- 
erations, the chief requirement for admission to the bar was an ability to pass 
a satisfactory examination upon Blackstone’s Commentaries. Down to the 
close of the nineteenth century it was usually the first law book placed in 
the hands of American law students,” and it maintained for nearly a hundred 
and fifty years a reputation that was regarded as almost of absolute verity. A 
quotation from Blackstone was received in practically every court of the land 
as the last word, the final authority, in every dispute concerning the common 
law. To question its accuracy was legal heresy. 


Yet Blackstone’s reputation as a legal writer rests more on the clearness, 
dignity, and beauty of his style than upon his great learning. While he was 


26. As, for example, “The Code of Iowa,” “The Code of Maryland,” “The Code of Tennessee,” 
“The Code of West Virginia,” etc. 

27. In 1803, Tucker's Edition of Blackstone, with an added commentary on the Constitution of 
the United States, became the recognized textbook of American Law. 
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highly respected by English legal scholars yet he was not regarded by them 
as an unquestioned authority. Horne Took, one of his contemporaries, and a 
distinguished writer, describes Blackstone’s Commentaries as “a good gentle- 
man’s law-book, clear but not deep.” Similar views were expressed by Mack- 
intosh, Fox, and Lord Eldon. Jeremy Bentham criticized him very severely. 
He attended Blackstone’s lectures at Oxford, and writes thus of him: 


“I attended with two collegiates of my acquaintance. They both took 
notes, which I attempted to do, but could not continue it, as my thoughts were 
occupied in reflecting on what I heard. I immediately detected his fallacy 
respecting natural rights. Blackstone was a formal, precise, and affected lec- 
turer—just what you would expect from the character of his writings; cold, 
reserved, and wary—exhibiting a frigid pride. But his lectures were popular, 
though the subject did not then excite a wide-spreading interest, and his at- 
tendants were not more than from thirty to fifty.” 

Blackstone was, in fact, an ultra conservative. Bentham calls him “a de- 
termined and persevering enemy of reform, although his writings were not 
wholly without merit.”"*” He was much prejudiced against the growing sys- 


tem of equity jurisprudence. “With all his various learning,” says Holds- 
worth,” “he was not familiar with the existing literature of equity, so that his 
knowledge of the principles of equity was scanty.” Both the common law 
and equity were being rapidly developed in England at this time, and Mans- 
field was doing a great work in striving to reform existing conditions by en- 
grafting equitable principles upon the common law and endeavoring to re- 


duce it to a more satisfactory system. 


With these liberal movements among the lawyers of England, the United 
States, says a writer in The Solicitor’s Journal, of London,” would have no 
part. “They took their law from ‘Blackstone,’ and from him they imbibed an 
intense legal conservatism which has shaped American jurisprudence ever 
since.” 


Had there been in the American Colonies a good work on French or 
Civil Law in place of Blackstone’s book, it is more than probable that the Civil 
Law would have been established in America. Both of the political parties of 
the day, the Federalists and the Democrats” were intensely anti-English and 
decidedly pro-French. Alexander Hamilton, the master mind of the new 
Republic, was planning the preparation of a code of laws based upon Roman- 
French law when his early and most regrettable death deprived his country 
of his priceless and incomparable services. 


Nevertheless, some parts of the territory that now is included within 
the United States were settled by France and Spain, and in connection with 
such settlements the civil law found lodgment in this country. In this way 
the civil law came to Louisiana where it still remains the basis of that state’s 


. Works of Bentham (Edinburgh, 1843), Vol. 10, p. 45. 
. Vol. 1, 227, 239. 
. “Blackstone's Treatment of Equity,” Harvard Law Review, Nov., 1929. 
. The Solicitors’ Journal and Weekly Reporter, London, July, 1924; reprinted in The Irish Law 
Times, Aug. 2, 1924. 
32. Originally known as Republicans. 
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system of jurisprudence.” In a number of localities, however, where the civil 
law was originally introduced, it was displaced later by the English common 
law owing to large accessions of population from other parts of the country 
where that system of law prevailed. 

That the civil law was introduced into various parts of this country by the 
early Spanish, French, and Dutch settlers, and that it continues to be the pre. 
vailing law, even at the present time, in the state of Louisiana and in oy 
insular possessions, is, however only a small part of the story concerning the 
existence of the civil law in these United States. One must consider the in. 
fluence of the civil law in general upon our law. For more than a century 
American law has been gradually and imperceptibly moulded by civil law doc. 
trines. The English feudal law has been changed by such doctrines in every 
one of our states. Our law of inheritance is based upon the principles of the 
law of Justinian. The civil law is the source of our law upon the subject of 
mortagages,* and it is also the parent of very many of our principles of 
Equity.” Amid the recorded dicta of the English Chancery judges we often, 
says Maine,”* “find entire texts from the Corpus Juris Civilis imbedded with 
their terms unaltered, though their origin is never acknowledged.” The civil 
law is also the springhead of much of our law of bailments,*’ guardian and 
ward, wills, contracts, easements, corporations, admiralty, and other special 
topics. In addition to all this, many of our statutes that have modified or com- 
pletely changed our common law have but merely incorporated civil law 
principles. 

The fact that many principles of English law are similar to or identical 
with principles found in the Roman (or Civil) law, does not convince all 
writers that the English law in such instances was influenced or molded by 
the Roman law, since, it is asserted, they may be merely accidental analogies 
derived from entirely independent sources. The pride and prejudice of some 
English writers, pride in the alleged indigenous law of their own country, 
and prejudice against foreign influence, have, in all probability, affected some 
of their conclusions upon this subject. 

Blackstone in his first lecture as Vinerian professor at Oxford,” published 
later as an introduction to his Commentaries,’ speaks with courteous di- 
plomacy of the civil law, but emphasizes the greater importance of the com- 
mon law of England, and attributes the continued teaching, in his day, of 
the civil law in the English universities to the influence of “the popish clergy.” 
He also ascribes the revival of the study of the civil law to the long ago ex- 
ploded story that the civil law had become obsolete and forgotten upon the 
continent when an accidental finding of a copy of the Digest of Justinian, 
at Amalfi, in 1135, again brought it into vogue all over the west of Europe.“ 

33. Wheeler v. Insurance Co., 101 U.S. 439, 443- 

34. Gilman v. Illinois, etc., Tel. Co., 91 U.S. 603, 615; Longwith v. Butler, 8 Ill. 32, 36. 
35. Lumpkin v. Mills, 4 Ga. 343, 344. 

36. Ancient Law, Pollock et., 42. 

37. See Coggs v. Bernard, 2 Ld. Raym, 909; Jones on Bailments, 125 et seq. 

38. Oct., 1758. 

39. Comm. Introduc., Sec. 1. 


40. “The romantic fable of the capture of an unique copy (of the Digest) at the siege of Amalfi, 
ir. 1135 has long been disproved.” P. & M. Hist. of Eng. Law, 2d ed., I, 23. 
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Blackstone’s views were influenced, doubtless, by his political and ecclesiastical 
environment. Due to the fact that the law of the Church of Rome (the canon 
law) was drawn largely from civil law sources, there grew up in English 
Protestant circles a conviction, or at least a fixed impression, that the civil law, 
in which the clergy of Rome were more or less versed, was, in some occult or 
insidious way, being used to propagate popish doctrines. The very term 
“Roman” law seemed to connect it with the church of Rome, and probably 
many zealous adherents of the English church believed they were promoting a 
righteous cause by discouraging the spread, or even the retention, of civil 
law doctrines. 

‘William Wirt Howe, in lecturing many years ago to the students of 
Yale University, said in connection with Blackstone’s prejudices in favor of 
the Common law of England and against the civil law of Rome: 

“No doubt there were some Oxford dons who enjoyed this treatment 
of the subject, and when they went to dinner that day, drank confusion in 
their crusty port to the Pope, the Pretender, and the civil law; but they per- 
haps forgot that the classical jurists who made the civil law never heard of 
any pope, but were merely poor pagans looking for that justice which is the 
uniform and enduring endeavor to render to every man that which is his 
due.” 

However, other English writers have been more emphatic than Black- 
stone in denying indebtedness on the part of English law to Roman law. 
William Stubbs, professor of history at one time at Oxford, also a bishop 
in the Church of England, and author of “The Constitutional History of 
England,” said that “England has inherited no portion of the Roman legis- 
lation, except in the form of scientific or professional axioms, introduced 
at a late period, and through the ecclesiastical or scholastic or international 
university studies. Her common law is, to a far greater extent than is com- 
monly recognized, based on usages anterior to the influx of fuedality,—that is, 
on strictly primitive custom.” 

On the other hand, Lord Holt, at one time England’s chief justice, said: 
“It must be owned that the principles of our law are borrowed from the 
civil law.” Sir William Jones likewise said: “Though few English lawyers 
dare make the acknowledgment, the civil law is the source of nearly all 
our English laws that are not of feudal origin.” 

And Welsby, another English writer, in speaking of Lord Mansfield, 
says: 

“The civil law—that splendid monument of human wisdom was to him 
a well-filled storehouse of reasoning, from which a ready supply of principles 
and of rules might always be drawn, to guide him in the decision of cases 
unprovided for by our own jurisprudence. There are very few departments 
of our own law on which some light may not be thrown by it in the way of 
analogical illustration, and with respect to very many, as he has frequently 
had occasion to show, it is of more direct application, being in fact the source 
from which they have been either partially or entirely deduced.” 


41. Howe, Studies in The Civil Law, 2d Ed., 112. 
42. Lane v. Cotton, 12 Mod. 482. 
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In the same manner, Lord Campbell, one of Mansfield’s successors, has 
written to him: “Lord Mansfield had only to consider what was just, ex. 
pedient, and sanctioned by the experience of nations further advanced in the 
science of jurisprudence. His plan seems to have been, to avail himself, as 
often as opportunity admitted, of his ample stores of knowledge acquired 
from his study of the Roman civil law, not only in doing justice to the par- 
ties litigating before him, but in settling with precision and upon sound 
principles a general rule, afterwards to be quoted and recognized as govern- 
ing all similar cases.” 
And Holdsworth, in his History of English Law, says: 


“It would not be true to say that English law owes nothing to Roman 
law. At different periods in English history the development of our law 
has been materially helped by its contact with Roman law. In the age of 
Bracton, Roman law taught the fathers of the common law the way to con- 
struct an intelligent legal system. In the Sixteenth century it helped to make 
English law sufficient for the needs of a modern state. In the eighteenth 
century it helped Lord Mansfield to found our modern system of mercantile 
law. We have received Roman law, but we have received it in small homeo- 
pathic doses, at different periods, and as and when required.” 

By “the contact of English law,” says Holdsworth, “with Roman law.” 
What this contact has been is shown by the history of England. 

It is altogether probable that the Roman or Civil law would have been 
the system of jurisprudence in the land we now call England if the Teutonic 
invaders had not reached its shores and possessed themselves of the country. 

In the earliest times of which we have knowledge Britain was inhabited 
by a branch of the Celtic race, which people likewise inhabited parts of 
western Europe. Presumably the first dwellers in Britain came over from 
ancient Gaul, the Gallia of Caesar. 

Caesar invaded Britian in 54 B. C., and for 500 years thereafter Rome 
exercised dominion over the island. It was not till 455 A. D., that Rome, in 
order to defend Italy from the Germans, withdrew her forces from Bri- 
tain. 

“Roman law,” says Mommsen, “made rapid strides in Britain during 
the second and third centuries A. D., as is attested by the writings of the 
Roman jurists Javolenus and Ulpian, who discussed cases arising in Bri- 
tain.”“* Moreover, an illustrious galaxy of Roman judges honored Britain with 
their presence. York was the seat for three years of the two highest Roman 
tribunals, with Papinian, the prince of Roman jurisconsults, as chief justice, 
and the famous Ulpian and Paulus as associate justices,“—a wonderfully 
able and brilliant court. “It was,” says Sherman, “as if the United States 
Supreme Court were to hold sessions in Alaska.” 

In the middle of the fifth century, about 499 A. D., certain Teutonic 
tribes, the Saxons, the Angles, and the Jutes, dwelling on the North Sea 

43- Vol. 4, 292, 293- 
44. Mommsen, Provinces of the Roman Empire (Dickson's translation) Vol. I, Ch. 5, p. 194. 


45. Walton, Introduction to Roman Law, p. 140. 
46. Sherman, The Romanization of English Law, Yale Law Journal, Feb. 1914. 








i a — a oe ot 


oc 


am cc. &@© GP & 













































Tue INFLUENCE OF RoMAN Law IgI 


and the Baltic, invaded the country, and for a century these Barbarians car- 
ried on their wars of conquest against the Britains. They drove the Britains 
from the more fertile parts of the country and established their own settle- 
ments therein. The towns built by the Romans were destroyed, and large 
tracts of land were left barren and desolate. Gradually the various groups 
of the Teutonic conquerors separated into seven or eight different states, 
each having its own chief. Bitter rivalries and contests continued, however, 
between these states until about the year 827, when Egbert, King of Wes- 
sex, became the ruler of the entire country which received the name of 
Angelcyn, or Angle-land, a term derived from the Angles. From this name 
the modern name England was in turn derived. 


Whether the Romans left any influence upon the early English law 
of this Anglo-Saxon period is disputed by the investigators. Coote®’ and 
Finlayson“ are of the opinion that the Teutonic invaders adopted the Ro- 
man law they found existing in the country and consequently derived most 
of their law from the Romans who had for a long time preceded them. 
Seebohm,“* a German writer, is of the opinion that the origin of the land 
law of England is to be found in a blending of Roman and South Ger- 
man law. Holdsworth™ is of the opinion that the Roman law exerted only 
asmall influence upon the laws of the Anglo-Saxons. 

In 596, the Roman prior Augustine was sent, as a missionary, to Bri- 
tain by Pope Gregory I. From the earliest days of its existence in Britain 
the influence of the Church upon British law must be considered. What- 
ever legal learning the ecclesiastics had was in the Roman law. Augustine 
was the founder of the religious See of Canterbury, which still retains the 
leadership of the English Church. Under the teachings of Augustine and 
his colleagues and pagan Anglo-Saxons embraced Christianity. 

Among the converts of Augustine was Ethelbert, King of Kent. He 
married Bertha of Paris, a French princess. About 600 A. D., he compiled 
the laws of his Kingdom “according to the example of the Romans,” says 
Bede,” the historian, writing about 735. This code of Ethelbert as preserved 
contains only ninety brief sections, originally written in Anglo-Saxon, and 
deals with punishments for various wrongs.” There is nothing in these laws 
themselves which show any Roman influence, but it is pertinent to note 
that they were the first code of laws ever written in England, that Ethel- 
bert was the first of the Anglo-Saxon kings to be converted to Christianity, 
that he was in close touch with the Continent where Roman law influence 
predominated, that he married a French wife, that Augustine who was 
sent from Rome had great influence at his court, and that Ethelbert’s code 
was promulgated on “St. Augustine’s Day.” Is it reasonable or unreason- 


47. “Romans in Britain”; also “Anglo-Saxon Law.” 

48. Introduction to Reeve's Hist. of Eng. Law. 

49. “Village Community.” 

50. Hist. of Eng. Law, Il, 3, 4, 75, 86, 105. 

51. “Juxta exampla Romanorum.” 
- Hist. Ecc., Il, 5. 
. Thorpe, Ancient Laws and Institutes of England, p. 1. 
. Jenks, Short Hist. of Eng. Law. Boston, 1912, p. 4. 





192 The JournaL 


able to suppose that no Roman law at all through ecclesiastical sources 
influenced the laws of Ethelbert’s kingdom? 

About 700 A. D., a hundred years after the appearance of the code of 
Ethelbert, the first law book of Wessex was compiled by order of King 
Ina. This code of Ina consisted of seventy-six sections, in the form of “dooms” 
or penal judgments. 

In about 827 the seven or eight states or petty kingdoms, called in Eng. 
lish history, “the Heptarchy,” became united under Egbert King of Wes 
sex. About 871, Alfred, the Great, of illustrious and revered memory, be. 
came king. He drove out the Danish invaders, and by reason of the he. 
roic efforts he put forth to establish law and order in his dominions, also 
on account of his literary attainments, English historians have acclaimed 
him “the Great.” He reigned till about gor. He was a sincere law giver 
and promulgated a code known as “The Laws of King Alfred.” Into 
this collection of laws Alfred himself states*’ he gathered such laws of 
Ina and of Ethelbert as seemed good to him, while those that seemed not 
good he rejected. The Laws of King Alfred, about 125 sections in all, are 
not of such a character that comparisons may be made with Roman law 
principles, yet Alfred was greatly interested in, and encouraged, the learn- 
ing of the continent. He also made a visit to Rome. It is, therefore, en- 
tirely within the range of probabilities that, at least, some Roman law doc. 
trines influenced the views of the king and his advisers. As has been well 
said by a special investigator” of this period of English law, “The possible 
elements” (of English law up to this time) “have been: (1) British or 
Celtic, (2) Roman, (3) Teutonic. Fourthly it is probable that some in- 
stitutions of South German tribes, who had come more under Roman influ- 
ence than their North German brethren, had influence on at least the Eng- 
lish land system.” 

55. Thorpe, 20. 
56. Thorpe, 20. 


57. Thorpe, 27. 
58. Scrutton, “The Influence of the Roman Law on the Law of England,” London, 188s, p. 6. 
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Of interest to the bar of Kansas is the radio program being presented by the Kansas 
City Bar Association over WDAF, the Kansas City Star Station, at 6:30 p.m. on the 
dates shown, as follows: 


“Probate Courts”—Hon. Mitchel J. Henderson February 4, 1935 
“State Courts of Appeal”—Hon. Hopkins B. Shain................. February 18, 1935 
“U.S. Circuit Courts of Appeal”—Hon. Kimbrough Stone 1935 
“Municipal Courts’—Hon. Thomas V. Holland ; 1935 
“Justices of the Peace”—Hon. Harry S. Davis. . 1935 
“State Supreme Courts”—Hon. Frank E. Atwood April 15, 1935 
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Extra-Territorial Police Power of Municipal 
Corporations 
KENNETH W. Wacner, Washburn Law School 


“The municipal corporation, particularly in this country, has come to be 
considered as an incorporated political area, rather than an incorporation of 
the economic interests and needs of a community, independent of territorial 
limits. While a ‘chaos of areas’ would probably check the development of 
local self-government, and exact definition of boundaries is essential to the 
operation of the municipality as a political unit of the state, it must be recog- 
nized that artificial boundaries can never be made co-extensive with the di- 
versified needs of a community of men.” (41 Harv. Law Rev. 894.) 

A municipal corporation has a two-fold character, one as a political unit 
of the state for the purpose of exercising governmental functions, and the 
other as a corporate entity existing for the purposes of local administration. 
(19 R.C.L. 697; State, ex rel. v. Downs, 60 Kan. 788, 792.) As the police 
power is by the Federal Constitution reserved solely to the states, can never 
be granted or contracted away, and may be enforced only through the many 
especially selected government agencies, including municipal corporations, it 
seems the legislature, in the absence of constitutional restrictions, may extend 
the police jurisdiction of a municipality beyond the corporate limits. From a 
purely theoretical standpoint the only legal objection which may be raised is 
that a delegation of extra-territorial power is in violation of the doctrine of 
“inherent right of local self-government”—a doctrine born in the obscurity of 
history and reared iff the dictum of American decisions. (19 R.C.L. 728 et 
seq.) It is now universally recognized by the courts of this country that a 
municipal corporation “has no powers which are not derived from and sub- 
ordinate to those of the state.” (19 R.C.L. 728, and cases cited.) 


Professor Dillon says: “The legislature may, for police purposes, prescribe 
the limits of municipal bodies, enlarge or contract them at pleasure, and give 
them power to pass ordinances to prevent nuisances beyond their boundaries.” 
“Although the general doctrine is that a municipal corporation cannot usually 
exercise its powers beyond its corporate limits, yet this right may be given 
either expressly or by implication.” (2 Dillon Munic. Corp. (5th ed.) g98n, 
1153, and cases there cited.) It is a matter of common knowledge that munici- 
palities in a great many instances must of necessity go beyond their territorial 
limits in providing an adequate water supply for the inhabitants, securing an 
outlet for disposal of sewage, and acquiring property for other public uses 
and purposes. There can be no doubt of the power of the legislature to au- 
thorize the acquisition of such property beyond the corporate boundaries. (2 
Dillon Munic. Corp., supra; 19 R.C.L. 796.) In Kansas, as in many other states, 
these powers have been expressly granted to municipal corporations with au- 
thority to exercise police jurisdiction over property so acquired (R.S. 13-1417, 
14-428, 15-432), and this legislation has been judicially upheld. (See annota- 
tions to statutes above cited.) 
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One objection to the delegation of extra-territorial police powers to , 
municipal corporation is that such grant of authority is in violation of the 
Fourteenth Amendment to the Federal Constitution. The extension of the 
police jurisdiction of a municipality beyond the corporate limits necessarily 
includes persons who have no voice in the local government. (Malone v. Wil. 
liams, 118 Tenn. 390, 103 S.W. 798, 121 A.S.R. 1002; 19 R.C.L. 796.) How. 
ever, in view of the established principle that a municipal corporation in the 
exercise of the police power is but an agency of the state for that purpose and 
cannot exercise any authority beyond that delegated to it by the legislature 
(19 R.C.L. 697; State ex rel. v. Downs, supra), constitutional rights have not 
been infringed upon in granting extra-territorial powers for the reason that 
those individuals have due representation in the legislative body which enacts 
such legislation. (10 Minn. Law Rev. 497, 581; 61 Am. Law Rev. 691.) The 
person and property of each individual citizen are as fully subject to police 
regulations of the state and are as fully protected by the laws of the state, 
whether the selected enforcement agency be a municipal corporation or any 
other subordinate governmental unit. 

In a note to the case of White v. City of Decatur, 225 Ala. 646, 144 So. 873, 
86 A.L.R. 914, the author says: “It appears well settled that a municipal cor- 
poration may be authorized by the legislature to exercise its licensing power 
for police purposes within a reasonable distance outside its municipal limits.” 
(P. 917.) The “licensing power” referred to is, of course, a method of regula- 
tion in the exercise of the police power. 

A Kansas Statute provides: “Any city (of the first class) may bring an 
action to enjoin and abate or prevent any nuisance that exists or is about to be 
created within the city or within three miles of its corporate limits.” (RS. 
13-1417.) The Supreme Court has not been called upon to determine the validi- 
ty of this statute, but it was referred to by the court in the case of City of 
Topeka v. Cook, 72 Kansas 595, as authority for the following statement: “The 
functions and authority of a city in respect to nuisances, the spread of con- 
tagious diseases and the making of quarantine regulations are not circum- 
scribed by its boundaries.” (P. 597.) The rule seems to be well supported by 
reason and authority. There is one exception—where an express constitutional 
provision prohibits the legislature from delegating to the municipality, or 
prevents the municipality from exercising, extramural power. Only one case 
of this nature (Brown v. City of Cle Elum, 55 A.L.R. 1175) has come to the 
attention of the writer. 
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Following Misappropriated Property into Its Product, 
the Augmentation of Assets Doctrine in Kansas 
By Epwarp D. Ossorn, Washburn Law School 


The power to follow a trust res or ones tortiously converted or misap- 
propriated property into its product and effectively to assert a right in or 
against the latter becomes particularly important when the trustee or wrong- 
doer is insolvent. Equity will give such a remedy in the form of a construc- 
tive trust or an equitable charge if the product can be specifically identified. 
But identification may become difficult, the product tends to be mixed or con- 
fused with other assets or to disappear. Mingling or merging into a specific 
fund normally presents no great difficulty. The controversial problems arise 
when the product cannot be definitely traced into any specific thing or fund. 
What may be termed the orthodox view requires such a tracing. Another 
doctrine has met with favor in some states. It conceives of a general charge 
or trust attaching to the aggregate assets of the estate which is being ad- 
ministered or distributed. The basis is an actual or assumed augmentation 
of the assets of that estate due to the product of the claimant’s property. The 
looser form of the doctrine proceeds upon presumption that the estate in 
course of distribution has been thus augmented, where actual proof is lacking. 


Among the states which have adopted the augmented assets theory, Kan- 
sas has played a prominent part. It is proposed to examine the Kansas cases 
and to give some consideration to the validity of the doctrine and its status 
in Kansas. The course of decision in Kansas on this question starts with Peak 
v. Elliott, 30 Kan. 156. A bank which had in a fiduciary capacity received 
money from Peak for the purpose of discharging a promissory note of the 
latter, appropriated the money to its own use. Peak successfully asserted a 
claim to preferential payment in full out of the assets in the hands of the 
assignee of the insolvent bank. The decision seems to rest upon a gratuitous 
assumption that Peak’s money was in the hands of the assignee and that 
the latter must restore it. No attempt is made, however, to trace the money 
or its product into any specific thing or fund that passed to the assignee. In 
effect the court recognizes the existence of a lien upon the general assets of 
the insolvent estate, arising out of a supposed augmentation of these assets. 
Yet the only fact shown is that at some prior time the money was mixed 
with the assets then possessed by the bank. The doctrine and reasoning of 
the case are not very clear. Ellicott v. Barnes, 31 Kan. 170, was almost iden- 
tical in facts with the preceding case and the same result was reached upon 
authority thereof. The Court of Appeals in a similar case (Ryan v. Phillips, 
3 Kan. App. 704) enforced a lien upon the entire assets in favor of the holder 
of the note. In Harrison Nat. Bank v. Ellicott, 31 Kan. 173, a note received 
from the plaintiff for collection was wrongfully surrendered to the maker in 
exchange for a new note payable to the defaulting bank. The plaintiff's right 
to recover the new note was recognized, but its claim to a trust against the 
assets was denied, because nothing had been collected. Shortly afterward, 
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in a case where an administrator had wrongfully used moneys of the estate 
to purchase and improve land, title to which was taken in his name, a trust 
was impressed on the land in favor of the beneficiaries of the estate. (Merket 
v. Smith, 33 Kan. 66). There, obviously, the trust funds were followed into 
specific property. 

In Myers v. Board of Education, 51 Kan. 87, the Supreme Court took a 
more definite stand upon the “augmented assets” theory. The treasurer of the 
board of education wrongfully deposited money of the board in a private bank 
of which he was manager, the money being mingled with the general funds 
of the bank and used in the payment of its debts. On subsequent insolvency 
of the bank, it was held that the board had a charge or lien upon all the assets 
in the hands of the assignee. The opinion refers to the “old doctrine” adopted 
by the “older cases” as requiring tracing of the funds into specific property, 
but approves the “modern doctrine” that where such funds are confused 
with the general property of the trustee “they become a charge upon the en- 
tire assets with which they are mingled”. Apparently the court does not con- 
template an ultimate effective augmentation of the estate as it comes to the 
assignee; on the contrary, all that seems to be required is that at some past 
time the trust funds should have been mingled with the assets then existing. 
This case was followed in Hubbard v. Alamo Irrigating Co., 53 Kan. 637, a 
lien being imposed on all the assets of the insolvent estate of a deceased banker 
who had wrongfully appropriated the proceeds of bonds entrusted to him for 
sale, had mingled them with his banking assets and used them in the ordinary 
course of his banking business. The findings state that the proceeds in ques- 
tion cannot be traced into any specific property in the hands of the administra- 
tor. Horton, C.J., who wrote the opinion in Peak v. Ellicott, supra, protested 
against extending the principle of that case and insisted that there is no lien 
or trust in the assets unless it be shown, not only that the trust funds increased 
the decedent’s assets, but also “that such increase came into the hands of the 
administrator”, a circumstance which was not shown in the Hubbard case. 


Before long the tide began to turn against the extreme form of the general 
lien doctrine. In Burrows v. Johntz, 57 Kan. 778, the court denied the existence 
of a trust or a lien on the insolvent estate of one who had misappropriated 
trust funds, because it was not definitely shown that the identical money or any 
property into which it had been converted “actually went into the hands of 
the assignee”. The court refused to presume that the money came into the 
hands of the assignee from the fact that it had been received by the assignor 
shortly before and had not been repaid. In Hazeltine v. McAfee, 5 Kan. App. 
119, the Court of Appeals dismissed the statements of the Supreme Court in 
the above case as mere dicta; the rulings in Peck v. Ellicott and the Myers and 
Hubbard cases, supra, were followed. The opinion of the court in Travellers 
Insurance Co. v. Caldwell, 59 Kan. 156, evinces a feeling that the court may 
have gone too far in the earlier cases. There again neither the original money 
misappropriated nor any. specific property purchased or obtained therewith 
could be traced into the hands of the assignee. The rule stated by the court 
opens with a good exposition of the principle of specific identification, but 
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couples it with the doctrine of augmentation of general assets as an alternative. 
The augmentation referred to, however, is that of the “estate which came to 
the assignee”. It was expressly held that a mere saving to the estate by dis- 
charge of the burden of indebtedness or by payment of expenses is not an 
augmentation within the meaning of the rule. The court held against the 
plaintiff, but professed to find a ground for distinguishing the earlier cases, 
though conceding that they went to an extreme length. On the other hand, 
Doster, C.J., flatly declared that the Myers case (51 Kan. 87) and the Hubbard 
case (53 Kan. 637) were wrongly decided. The Court of Appeals, in Wallace 
y. Caldwell, 9 Kan. App. 538, a case involving similar facts, followed Insur- 
ance Co. v. Caldwell, supra, and held for the defendant on the ground that 
the misappropriated money had been used to pay indebtedness and expenses. 

Several years later, however, the Supreme Court seems inclined to revert 
to its earlier attitude. Kansas State Bank v. First State Bank, 62 Kan. 788, was 
a bank collection case in which the collecting bank wrongfully retained the 
money collected, mixed it with its own money and used the whole in its bank- 
ing operations until the bank was closed two days later. The total cash then on 
hand was less than $365. In the Court of Appeals (9 Kan. App. 839), judg- 
ment was rendered against the owner of the collection item, who sought to 
impress a trust for the full amount on the assets of the bank. The Supreme 
Court reversed the judgment and ordered a new trial. A preliminary question 
arose whether the bank had actually received any money, the collection hav- 
ing been handled by an exchange of items between the collecting and the 
drawee banks which resulted in a balance against the former for which it paid 
out some $600. It was held that the collecting bank was deemed to have re- 
ceived the amount of plaintiff's check ($1,400) in cash from the drawee. The 
court further expressed the view that, in spite of subsequent large expenditures 
from the cash funds of the bank, the ultimate effect was to augment the assets 
of the bank by $1,400 and to impose a charge therefor upon such assets. What- 
ever may be said of the former point, the soundness of the latter might be 
questioned. It is doubtful whether the conclusion reached is consistent with 
the principles enunciated in the Burrows case (57 Kan. 778) and the Caldwell 
case (59 Kan. 156), which the court purports to follow. It may be remarked, 
however, that the court apparently did not regard the question of augmenta- 
tion as definitely settled and said that on retrial it would be open for con- 
sideration. 

Reeves v. Pierce, 64 Kan. 502, again applied the augmentation doctrine in 
its most vague form. Money of a minor was wrongfully paid for stock to a 
bank which had notice of the breach of trust, and was mingled with the 
general funds of the bank. The mingled funds were used to pay its obliga- 
tions and conduct its ordinary business. After insolvency of the bank, it was 
held that the minor could enforce a lien for the entire amount against certain 
lands of the bank. The court speaks of following the money into the property 
into which it had gone, but there is nothing to show that the money or its 
product had gone into the lands, nor when the lands were acquired. Actually, 
a trust is imposed upon the whole of the assets, by reason of a supposed aug- 
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mentation, but the only augmentation shown is that existing immediately 
after receipt of the money. The ruling in Burrows v. Johntz, 57 Kan. 778 
that this did not warrant a presumption that the increase actually came into 
the receiver’s hands, was ignored. 

Much of the previous obscurity and confusion was dispelled, however, 
by the clear treatment given the subject in Arnold Investment Co. v. Citizens 
State Bank, 98 Kan. 412. The court there adheres to the augmented assets 
theory and denies the necessity of tracing into some specific thing, but under. 
takes to define the doctrine more accurately. Defendant bank’s cashier ob- 
tained $34,000 from plaintiff by fraud and deposited it in a Kansas City bank 
to defendant’s credit, to replace funds of defendant which had been wrong. 
fully converted. The account in the Kansas City bank was subsequently in. 
creased by other deposits and diminished by withdrawals until, at the time 
of defendant’s insolvency, it had been reduced to $142.65. The use made of 
the money withdrawn did not appear. It was held that the plaintiff had a 
valid demand as a general creditor, but no right to preference or lien on the 
assets. The opinion of Mason, J., contains an excellent statement and discus 
sion of the doctrine of augmented assets, its scope and limitations. The deci- 
sion rests on the failure of the plaintiff to show that its money had been con- 
verted into something which subsequently came into the hands of the re- 
ceiver, rather than used in payment of debts, lost or dissipated. 


(To Be Continued) 
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AN EMERGENCY AND THE CONSTITUTION 


eAn Emergency and the Constitution 
Rosert Stone, of the Topeka Bar 


The Constitution of the United States is the supreme law of the land. 
Its provisions are caluculated not only to protect citizens against the wrongs 
of their fellow men but to guarantee the life, liberty and property of citizens 
against the aggressions of government itself. Many of its fundamental principles 
are contained in the Magna Charta which was wrung by the barons from 
the unwilling hands of King John in the thirteenth century. Others are found 
in the Bill of Rights which was obtained by the Revolution of 1688 costing 
Charles I his head. The essentials of these two great documents of human 
liberty were embodied by our forefathers in the Federal Constitution be- 
cause it was the violation of these principles by George III in quartering his 
soldiers upon the citizens of Boston, taxing them without representation and 
taking their property without due process of law which forced the colonies 
to the Declaration of Independence and the Revolutionary War. The rights, 
privileges and immunities which are guaranteed by the Constitution are 
guaranteed in times of war as well as in times of peace. The writ of habeas 
corpus cannot be suspended except in the theatre of war itself. The right of 
trial by a jury is inviolate so long as the civil courts are apen, and no person 
can be deprived of his property without due process of law. The people of 
the United States refused to adopt the Constitution until it was agreed that 
the first ten amendments should be also adopted. The Fifth Amendment 
declares: 


“That no person shall be held to answer for a capital or otherwise 
infamous crime unless on presentment by a Grand Jury, excepting in 
cases of rising in the land or naval forces or in the militia when in 
actual service in time of war or public danger, nor be deprived of life, 
liberty, or property without due process of law.” 


The Sixth Amendment guarantees the right of trial by jury. These pro- 
visions of the Constitution and its amendments were incorporated for the 
very purpose of protecting the citizens against the usurpation of power by 
Congress or the President. To say that they may be set aside either by Con- 
gress or by the President because of some emergency, great or small, to be 
determined by Congress or the President, is to place it in the power of govern- 
ment by such determination to exercise the very usurpation and oppression 
against which the Constitution is erected to forefend us. It is claimed that 
the obnoxious measures, one of which is involved in this case, may be de- 
fended although unconstitutional, because of the existing emergency. Such 
an argument is untenable. The greater the emergency, the greater the need 
for the guaranties of liberty and enjoyment of property; the greater the 
emergency, the more probable will be the claim for additional power and 
exercise of measures of oppression; the greater the emergency, the more dan- 
ger of hysterical demands from the public and of arbitrary action on the 
part of officials. 
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There are many cases just now arising where under the claim of an 
emergency, to-wit: the fact that many persons are unemployed, the gov. 
ernment through its subordinates and sub-agents propose to promote my. 
nicipal ownership of electric plants by an outright gift of 30 per cent and q 
loan of 70 per cent of the total cost of erecting and installing municipal plants 
which will duplicate and therefore render worthless privately-owned plants 
which are rendering adequate and satisfactory service to the community and 
where the rates are under public control and therefore must be considered 
to be reasonable. In fact, the installation of the municipal plant will require 
a comparatively small amount of labor. These plants are, generally speak. 
ing, engaged in intra-state business and therefore the government gift and 
investment cannot be made under the authority of the Inter-state Com. 
merce Clause of the Constitution, and must be justified, if at all, on the 
ground of public welfare. Public welfare is not promoted in the matter of 
service or rates because the service is adequate and the rates are controlled by 
the Public Service Commissions, and public welfare is only slightly pro- 
moted by the ‘comparatively small amount of labor which will be demanded 
in the installation of the plant. In any event, it is doubtful whether the Fed- 
eral Constitution gives to Congress the right to spend money for the pro- 
motion of public welfare. Much more is involved in this question than the 
wrecking of any plant in a particular town, or in all of the hundred or more 
towns in which the government is in this way promoting public owner- 
ship. The serious question is the violation of the Federal Constitution which 
provides that no person shall be deprived of his property without due pro- 
cess of law. To say that that provision may be disregarded at the will of 
Congress or the President upon the declaration of an emergency is to scut- 
tle the Ship of State. 


This question was before the Supreme Court of the United States in 
1866 in a case which arose however while civil war was raging in the land. 
Eleven states were in rebellion. The Union armies were in the field from 
Vicksburg to Atlanta; the border states of Kentucky and Missouri were in 
the balance although nominally loyal, and Ohio, Indiana and Illinois were 
filled with southern sympathizers who were referred to as Copperheads. 
A conspiracy was formed in these border states, secret societies were or- 
ganized under the name of the Knights of the Golden Circle, the Order 
of the Sons of Liberty, and the Order of American Knights. These secret 
societies were organized for the purpose of opposing the administration of 
President Lincoln in the conduct of the war, opposing the draft. It was pro- 
posed to release by force the rebel prisoners from forts within the states of 
Illinois and Indiana. The conspirators secretly collected arms, organized a 
force of 100,000 men ready to take the field, they elected certain of their mem- 
bers as military officers and commanders of the proposed army, they in- 
vented and manufactured hand grenades with explosives for the purpose 
of wrecking government buildings. It was a little revolution all ready to 
break forth and cripple the government and aid the rebellion. The fate of 
the Union was still uncertain. At this point, the leaders of the conspiracy were 
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arrested in September and October of 1864 by the military authorities; a 
military commission was organized by General A. P. Hovey, the conspirators 
were brought before the commission, tried, found guilty and sentenced to 
be hanged. The sentence was not pronounced until May after Lincoln’s as- 
sassination on April 14, 1865. An application for a writ of habeas corpus was 
made to the United States Circuit Court, questions were certified to the Su- 
preme Court of the United States where the case was decided on April 3, 
1866. There was never a more important question submitted to the Supreme 
Court of the United States nor one which perhaps attracted more attention or 
more bitter criticism. The question involved was whether in a great emer- 
gency, such as the Civil War, the Constitution was strong enough to guar- 
antee to a person that he should not be deprived of life, liberty or property 
without due process of law, and should be entitled to a trial by jury. Certainly, 
the pendency of Civil War was a greater emergency than our general de- 
pression; certainly, the life of the nation was of greater moment than even 
to feed the hungry and employ the unemployed. There is no emergency to- 
day which can compare with the emergency which confronted the govern- 
ment in the face of that widespread conspiracy which was said to involve 
more than a million conspirators in the northern states, and which was 
about to put into the field 100,000 armed men to turn the scale of battle in 
favor of the rebellion. It is difficult to imagine a greater emergency than that, 
and yet the Supreme Court of the United States held that even such an 
emergency was not sufficient to warrant the disregard of the guaranties of 
the Constitution and that the men who had been arrested and condemned 
to be hanged by the military court were entitled to the writ of habeas corpus 
and to a trial by jury. That case is Ex Parte Milligan, 4 Wallace 1, 71 US., 
18 L. Ed. 281. In that opinion the court said: 


“The importance of the main question presented by this record can- 
not be overstated; for it involves the very framework of the government 
and the fundamental principles of American Liberty. * * * In interpret- 
ing a law, the motives which must have operated with the Legislature in 
passing it are proper to be considered. (Act of Congress authorizing the 
President to suspend the writ of habeas corpus.) This law was passed in 
a time of great national peril, when our heritage of free government was 
in danger. An armed rebellion against the national authority, of greater 
proportions than history affords an example of, was raging; and the 
public safety required that the privilege of the writ of habeas corpus 
should be suspended. * * * The President was authorized by it to sus- 
pend the privilege of the writ of habeas corpus, whenever, in his judg- 
ment, the public safety required; and he did, by proclamation, bearing 
date the 15th of September, 1863, reciting, among other things, the 
authority of this statute, suspended it. The suspension of the writ does 
not authorize the arrest of any one, but simply denies to one arrested 
the privilege of this writ in order to obtain his liberty.” 


“The controlling question in the case is this: Upon the facts stated 
in Milligan’s petition, and the exhibits filed, had the Military Commission 
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mentioned in it jurisdiction, legally, to try and sentence him? Milligan, 
not a resident of one of the rebellious states, or a prisoner of war, but a 
citizen of Indiana for twenty years past, and never in the military or naval 
service, is, while at his home, arrested by the military power of the United 
States, imprisoned and, on certain criminal charges preferred against 
him, tried, convicted and sentenced to be hanged by a military commis. 
sion, organized under the direction of the military commander of the 
military district of Indiana. Had this tribunal the legal power and 
authority to try and punish this man? 


“No graver question was ever considered by this court, nor one 
which more nearly concerns the rights of the whole people; for it is the 
birthright of every American citizen when charged with crime, to be 
tried and punished according to law. * * * By the protection of the law 
human rights are secured; withdraw that protection, and they are at 
the mercy of wicked rulers, or the clamor of an excited people. * * * 
The decision of this question does not depend on argument or judicial 
precedents, numerous and highly illustrative as they are. These prece- 
dents inform us of the extent of the struggle to preserve liberty and to 
relieve those in civil life from military trials. The founders of our gov- 
ernment were familiar with the history of that struggle; and secured in 
a written Constitution every right which the people had wrested from 
power during a contest of ages. By that Constitution and the laws 
authorized by it, this question must be determined. * * * (The court here 
quotes from the 4th and 5th and 6th amendments above referred to by 
us among which is the phrase, ‘or be deprived of life, liberty or property 
without due process of law.’) These securities for personal liberty thus 
embodied, were such as wisdom and experience had demonstrated to be 
necessary for the protection of those accused of crime. And so strong 
was the sense of the country of their importance, and so jealous were the 
people, that these rights, highly prized, might be denied them by im- 
plication that when the original Constitution was proposed for adoption 
it encountered severe opposition; and, but for the belief that it would be 
so amended as to embrace them, it would never have been ratified. 


“Time has proven the discernment of our ancestors; for even these 
provisions, expressed in such plain English words, that it would seem the 
ingenuity of man could not evade them, are now, after the lapse of more 
than seventy years, sought to be avoided. Those great and good men fore- 
saw that troublous times would arise, when rulers and people would 
become restive under restraint, and seek by sharp and decisive measures 
to accomplish ends deemed just and proper; and that the principles of 
constitutional liberty would be in peril, unless established by irrepealable 
law. The history of the world had taught them that what was done in the 
past might be attempted in the future. The Constitution of the United 
States is a law for rulers and people, equally in war and in peace and 
covers with the shield of its protection all classes of men, at all times, 
and under all circumstances. No doctrine, involving more pernicious 
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consequences, was ever invented by the wit of man than that any of its 
provisions can be suspended during any of the great exigencies of gov- 
ernment. Such a doctrine leads directly to anarchy or depotism, but the 
theory of necessity on which it is based is false; for the government, with- 
in the Constitution, has all the powers granted to it which are necessary 
to preserve its existence, as has been happily proved by the result of the 
great effort to throw off its just authority.” 


The court then answers the arguments of counsel which were based upon 
the laws of war and the plea of necessity and emergency, and says: 


“If it was dangerous, in the distracted condition of affairs, to leave 
Milligan unrestrained of his liberty, because he ‘conspired against the 
government, afforded aid and comfort to rebels, and incited the people 
to insurrection,’ the law said arrest him, confine him closely, render him 
powerless to do further mischief; and then present his case to the grand 
jury of the district, with proofs of his guilt and, if indicted, try him 
according to the course of the common law. If this position is sound to 
the extent claimed, then when war exists, foreign or domestic, and the 
country is subdivided into military departments for mere convenience, 
the commander of one of them can, if he chooses, within his limits, on 
the plea of necessity, with the approval of the Executive, substitute mili- 
tary force for and to the exclusion of the laws, and punish all persons, as 
he thinks right and proper, without fixed or certain rules.” 


“The statement of this proposition shows its importance; for, if true, 
republican government is a failure; and there is an end of liberty reg- 
ulated by law. Martial law, established on such a basis, destroys every 
guaranty of the Constitution, and effectually renders the “military inde- 
pendent of and superior to the civil power”—the attempt to do which 
by the King of Great Britain was deemed by our fathers such an of- 
fense, that they assigned it to the world as one of the causes which im- 
pelled them to declare their independence. Civil liberty and this kind 
of martial law cannot endure together, the antagonism is irreconcilable 
and, in the conflict, one or the other must perish. 

“This nation, as experience has proved, cannot always remain at 
peace, and has no right to expect that it will always have wise and hu- 
mane rulers, sincerely attached to the principles of the Constitution. 
Wicked men, ambitious of power, with hatred of liberty and contempt 
of law, may fill the place once occupied by Washington and Lincoln; 
and if this right is conceded, and the calamities of war again befall 
us, the dangers to human liberty are frightful to contemplate. 


“Unquestionably, there is then an exigency which demands that the 
government, if it should see fit, in the exercise of a proper discretion, to 
make arrests, should not be required to produce the person arrested 
in answer to a writ of habeas corpus. The Constitution goes no further, 
it does not say after a writ of habeas corpus is denied a citizen, that he 
shall be tried otherwise than by the course of common law. 
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“If this were true, it could be well said that a country, preserved at 
the sacrifice of all the cardinal principles of liberty, is not worth the 
cost of preservation. Happily, it is not so.” 


And so Milligan and his fellow conspirators were discharged because 
even in the great emergency of the terrible Civil War when the whole nation 
was honeycombed with conspirators which found its devilish culmination 
in the assassination of our most beloved President, even his act, only one 
short year before his martyrdom, striking at the hydra head of the conspiracy 
by the arrest of the most wicked among them was held to be illegal be. 
cause, by the provisions of the Constitution these base conspirators, these men 
guilty of treason, these men whose very action may have incited the crazy 
Booth to fire the fatal shot at Lincoln were entitled to have their names 
presented to the Grand Jury for indictment and to a trial in a civil court. 
If, in time of war and in such an emergency, the guaranties of the Consti- 
tution are inviolate, how much more so are they in time of profound peace 
although the country may be scourged with drouth and the people involved 
in an economic depression our slough of despond can equal that dark hour 
when defeat was in the offing and conspiracy in the innermost circles of 
government. The Constitution guarantees a man not only his life but his 
liberty which is sometimes sweeter than life itself, and not only guarantees 
him his liberty but his right to acquire and own property and that he shall 
not be deprived of it without due process of law, the right of private enter- 
prise unmolested by government. These guaranties are in the Fifth Amend- 
mend, they are all equal. Life is useless without liberty, and liberty is a 
vain thing without the right to accumulate the fruits of one’s labors and to 
own and enjoy them without deprivation. If they can be wiped away at 
the will of Congress or the President, on the mere declaration of some em- 
ergency, then the Constitution becomes an uncertain thing most likely to 
be wrecked when most needed,—like the vessel whose leakage in the calm 
may not be serious but may be disastrous in a storm. 

The Great William Pitt, answering the plea of necessity, exclaimed: 


“Necessity is the plea for every infringement of human freedom, 
it is the argument of tyrants, the creed of slaves.” 


The Johnston Dinner 


On the evening of December 1st, 1934, the lawyers of the State of Kan- 
sas gathered in the Banquet Room of the Hotel Jayhawk in Topeka to hon- 
or Chief Justice Johnston on the anniversary of his selection as a Member 
of the Supreme Court of the State of Kansas after fifty years of continu- 
ous service. Over five hundred were in attendance. Lawyers gathered from 
every County of the State, as well as from other states. Distinguished bus- 
iness men and journalists were present. Among some of those who came 
from out of the State to be present were Chief Justice Fletcher Riley of the 
Oklahoma Supreme Court, Honorable E. E. McInnis, General Solicitor of 
The Atchison, Topeka & Santa Fe Railway Company, from Chicago, and 
many others. 
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Following the invocation by Dr. George W. Allison, the Toastmaster, 
Douglas Hudson, as President of the State Bar Association, opened the pro- 
ceedings with the reading of congratulatory messages and telegrams which 
had been received. From all parts of the United States they came, from dis- 
tinguished members of the judiciary and bar. From Chief Justice Hughes 
came the following: 








“I am glad to know of the tribute to Chief Justice Johnston of the 
supreme court of Kansas in recognition of his 50 years of judicial ser- 
vice. His career is memorable not merely because of its extraordinary 
length but because with his distinguished ability, industry and fidelity 
he has enriched the traditions of judicial service and has buttressed the 
essential foundations of that service in the confidence of the people. 
Kindly present to Chief Justice Johnston my most cordial felicitations 
and best wishes.” 

From former Justice Oliver Wendell Holmes came the following let- 










ter: 





“My Dear Chief Justice: 

“Half a century! My feeling is you will hear that phrase many 
times this night. By an accident of Time I think it is given me to un- 
derstand a little of its meaning for you. I think you will agree with 
me that 50 years is a poor pittance to offer our mistress, the law. So 
much to do and so little done. 

“You are fortune’s favorite. The ballot box continuously affords 
your people an opportunity to articulate their appreciation of your de- 
votion these many years — many by the span of human life, so few 
in the web of the law. 

“Yet even beyond a well deserved pride in perennial re-election 
and such a spontaneous expression of tribute as it is your lot to be giv- 
en tonight, I am sure that yours is a deeper satisfaction. As you look 
back tonight from this convenient breathing space at those long hours 
of effort, hours sometimes of despair, and often of exultation, you are 
content. 

“This is the best of life — the job well done. 

“Having attempted the metaphor of the breathing space, may I re- 
lapse into its colloquial extension? — that, with your ‘second wind’ 
the years before you will mellow that content. I deeply regret that I 
cannot be with you this night. 

Very sincerely yours, 
O. W. Holmes.” 


Following this came Fred Dumont Smith of Hutchinson, representing 
the Bar of this State; Justice Rosseau Burch, representing the Supreme 
Court; Judge Otis E. Hungate, representing the District Court; Tom Mc- 
Neal of the Kansas Farmer, representing the Press; and Circuit Judge 
George T. McDermott, representing the Federal Court. 

After having listened to the fine tribute from Judge McDermott, Doug- 
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las Hudson then presented a memorial autograph book bound in blue mor. 
occo from the Bar of the State, in which the autographs of practically every 
practicing lawyer appeared, as well as the letters and messages received, 
The foreword of the book, hand-lettered, is a follows: 


“To the Honorable William A. Johnston, Chief Justice of the Supreme 
Court of Kas-zas: 

“*We, the lawyers of Kansas, salute and congratulate our beloved 
Chief Justice upox: tis, the fiftieth consecutive anniversary of his ele. 
vation to the supreme .» rt. The legal profession of this state is a bene- 
ficiary of his prestige ar.: scands in the reflected glory of his private 
life and his public servic». In his high position the power of restraint 
and the restraint of power are one and the same; yet novice and Nes- 
tor of the bar, alike, have felt the balm and healing of his gentle tact. 
Scholarship without pedantry, courage without bravado, popularity 
without conceit, have marked his character and career. His record of 
continuous service on the same appellate bench is unprecedented in 
America, and it exceeds by a quarter of a century the longest period 
for which any English chancellor ever held the Seal of State. Today 
his Golden Jubilee is the festival of a great brotherhood bound together 
by a common emotion of reverence and felicitation. To him and to the 
loyal helpmate of his hearth, the lawyers of Kansas say, Congratula- 
tions and Godspeed.”” 


Chief Justice Johnston then responded with a few brief remarks and 
reminiscences. In closing he said: 


“As I approach go years of age I am warned that I am nearing 
the end. No matter how robust one may be, he knows that when he 
reaches the period in which I am living, that he soon must go the way 
of all flesh, must weaken and pass out. 

“I have hoped that I might be strong enough to serve out my pres- 
ent term, more than two years of which is expired, but it is uncertain. 
I am admonished by warnings that my eyes are beginning to weaken, 
my ears are limping some, and so I have determined not to ask for a 
renewal of my official life. 

“I will then be about go years of age, and if alive then I will sur- 
render my office with a strong feeling of gratitude to the members of 
the bar and others who have treated me so generously and kindly, 
keeping me in office for a half century continuously. When the time 
comes for me to retire, when I must sever my relations with the mem- 
bers of the bar, I leave you with a strong feeling of gratitude for your 
unusual kindness to me and will surrender to the inevitable with cour- 
age and contentment.” 


An occasion which was a fitting tribute to the Chief Justice was con- 
cluded, and all present left with the feeling that perhaps never again in the 
history of the United States would an appreciative bar ever have the oppor- 
tunity to gather together on a similar occasion. 
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What Can the Bar Associations Do to Improve 
Police Conditions? 


By Aucust VoLLMER 


Ex-Chief of Police, Berkley, California, and 
Well-Known Authority on Police Science 


Police inefficiency has so frequently been the source of public condemna- 
tion that it has been taken almost for granted. Newspapers have increased their 
sales time and again with headlines and extras with examples of incompetency 
and irregularity among law-enforcement officials. At intervals commissions 
are appointed by municipal and state agencies, and even by the Federal govern- 
ment, to investigate police forces. The average citizen, and the leaders too, 
read all the denunciations and criticisms, discuss among themselves, some- 
times heatedly, the faults of their government, and do nothing. 

What are the facts? And can anything be done to bring about improve- 
ment in our police departments? There is no question that the present struc- 
tural organization plan of the police is fundamentally unsound. Absence of 
centralized control permits the heads of various units to dodge their responsi- 
bilities. Constables, sheriffs, policemen, and prosecutors all place the blame for 
crime upon the shoulders of the other fellow. It is important to remember 
that under the present state of disorganization there are no means whereby 
these several and numerous police forces may be inspected in order to ascer- 
tain whether or not they function effectively. Even in closely-knit metropolitan 
areas where there are to be found a multiplicity of police forces no provision 
has been made in the statutes of any of the states for the coordination of the 
police facilities in these regions; and while it is true that occasionally police 
officials voluntarily pool their resources, more often than not jealousy and 
downright antagonism will be found to dominate their actions. 

Effecting compromises with criminals on the basis of “you let us alone 
and we'll let you alone” works to the disadvantage of the people as a whole, 
and yet it is commonly known that such a policy has been pursued by some 
police departments for many years. Officials employed in these organizations 
are not concerned with the depredations committed elsewhere, and neither 
molest the criminals who commit crimes in other communities nor give aid 
or information to other officials just so long as the criminals do not ply their 
trades in the city where they are employed. Under this “dog eat dog” system 
each individual police unit fights alone and unaided against the organized 
criminal gangs, with not the slightest chance of defeating them in the unequal 
combat, and with disastrous results to the citizens of this nation. 

If this “every man for himself” policy is not sufficient to condemn the 
present structural weakness of “America’s finest”, the fact that the unsuper- 
vised decentralization of police forces has placed them in the power of politi- 
cal wolves should forever damn the organization’s system in the eyes of de- 
cent people. Every turn of the political wheel means a shift of men and 
policies, with inevitable demoralizing of the public protectors. The form of 
local government does not alter the situation. Mayors come and go; commis- 
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sions light for awhile and then are gone; even the city manager is a bird of 
flight. The only permanent feature in the present order is the general prac. 
tice of firing the police chief with every change in political control and this 
removal is followed by change in the policy of the deposed executive. 

Insecurity of the police chief’s tenure and instability of policies have pro- 
duced the “what is the use” attitude among a large number of policemen 
who comprise the police forces of America. “Great Shake-Up in the Police 
Force” is the headline in the newspaper. Immediately thereafter this is fol- 
lowed by shifting policemen in the rank and file from familiar to unfamiliar 
surroundings. Officials and subordinates are instructed to “put on the lid,” 
“tilt the lid,” or “take off the lid” depending entirely upon the party in power. 
The determination to control police departments is partly traceable to privil- 
ege-seeking groups who desire to prevent the enforcement of laws. Some- 
times they band together for protection from the enforcement of repressive 
laws dealing with liquor, gambling, and prostitution; but even traffic and 
business regulations have caused groups to organize so that they may influence 
in their favor the actions of the police. Labor, too, is generally on record as 
opposing state-controlled police forces, and their seemingly unalterable atti- 
tude, unwise though it may be, will probably effectually prevent the organiza- 
tion of police on a sound and economical foundation. 


Because of the diffused control and the unwillingness of many cities to 
carry their share of the load, it may be safely asserted that in a general sense 
the police are insufficiently equipped to compete with the modern criminal. 
Most of the departments are poorly housed (of course, there are some notable 
exceptions), and buildings are improperly furnished. A small percentage do 
have scientific laboratory facilities, but these are the exceptional organizations 
and comparatively few of the larger police departments have the office me- 
chanical equipment necessary to do the work expected of them. Absence of 
communication equipment and state-wide communication facilities is especial- 
ly marked. Outstanding indeed is the police department that possesses the 
bare fundamentals of a modern communication service, and regional or state 
communication hook-ups are only in their infancy. 


Handicapped by organizational defects, debauched by local politicians, 
inadequately equipped, and charged with the responsibility of enforcing un- 
enforceable laws, the police cannot be expected to be efficient. But these are 
not the only obstacles to smooth functioning of the American police system. 
However they may be organized and equipped, personnel deficiencies will 
always make it impossible for the police to perform the duties for which they 
are organized. In the first place, the physical, mental and moral standards for 
entrance into the police service are entirely too low, and until these standards 
are raised sufficiently high to conform with the actual needs of the service, all 
of the efforts that are now being made to improve the police will be no more 
effective than tilting at windmills. 

Secondly, no type of organization can overcome want of training for the 
work at hand. Picture what would happen in a battle to an army that was 
perfectly organized, excellently equipped, physically, mentally, and morally 
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sound, but untrained in the art and science of modern warfare. How long 
could that army last in the conflict if it were opposed by a trained professional 
military organization? One has only to apply the same reasoning to the police 
service. Notwithstanding opinions to the contrary, the policeman’s work calls 
for a quality of training not unlike that required for the established profes- 
sions. He must know the law as well as the lawyer; of great importance, 
however, is the fact that the lawyer may make an occasional mistake, and only 
his client suffers, but whenever the policeman makes a mistake it may do 
irreparable injury to his organization, may cost him his job, or the court may 
compel him to pay damages. Because every conceivable situation is presented 
to him for solution, he must be the possessor of a general knowledge of all 
of the sciences. Frequently he must act instantly with no time to reflect upon 
the consequences of his act. In these emergencies, where the policeman is re- 
quired to act on his initiative, the public has the second guess; and woe betide 
him should he fail to guess correctly in any of the many decisions that con- 
stantly must be made in the performance of his duties. Professional training 
for the modern policeman is indispensable. How can he discharge his official 
obligations unless he does receive the training requisite for the position? 

It is pertinent to ask why it is that the gross defects which are known to 
everyone have not as yet been corrected. The answer is found in the fact that 
most of us are suffering from want of initiative. We prefer to sit complacently 
on the sidelines, amuse ourselves by condemning the police and decrying the 
results of the administration of our government, and carefully avoid any ac- 
tion to improve the situation. 

The bar associations can do much to correct the conditions mentioned. 
First of all, they might make an effort to develop a centralized control for the 
police forces of the state. Secondly, they can urge the passage of legislation 
which would make it impossible for inferior men to be appointed as police 
officials, and, lastly, it would not take very much effort on their part to create 
in every state a police institute where men might receive professional train- 
ing for the police service. 
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Letter from the President of the A.B.A. 


To the Lawyers of America: 

I invite your attention to the work and program of the American Bar 
Association with a view of securing your cooperation and assistance in what 
we are trying to do. 

The American Bar Association is composed of some 27,000 lawyers of 
America who are united in an effort to advance the general welfare of the 
profession, to promote the standing of the bar with the people, and to im- 
prove the character of its public service. At the present time the Associa- 
tion is engaged in promoting the National Bar Program which, to my mind, 
is one of the most important activities the Association has ever undertaken. 
This program has five objectives, as follows: 


1. Enforcement of Criminal Law 


2. Raising the Standards of Legal Education and Admission to the 
Bar 


3. Selection of Judges and Bar Activities in connection therewith 
4. Elimination of the Unauthorized Practice of the Law 
5. Enforcement of Professional Ethics. 


I am stressing this program wherever I go and urging the other of- 
ficers of the Association to do likewise. We are endeavoring to coordinate 
the work of the state and local bar associations with that of our association. 
To effectively carry out our program it is essential that we have the coopera- 
tion of as many members of the profession as possible. 

I appeal to the members of the State Bar Associations, who are not al- 
ready members of the American Bar Association, to affiliate with our As- 
sociation. The dues are $4.00 per year for those who have not yet passed 
the fifth anniversary of their original admission to practice law, and $8.00 
for others. All members receive the American Bar Association Journal, with 
which you are doubtless familiar, and which alone is well worth the annual 
dues. 

Applications for membership may be secured from the central office 
of the Association at 1140 North Dearborn Street, Chicago, or from Robert 
Stone, member of the General Council for Kansas, 807 National Reserve 
Building, Topeka, Kansas. 


Trusting that you will join us in this great work, I am 
Faithfully yours, 
SCOTT M. LOFTIN 
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-American Bar Association Notes 
Witt SHAFROTH 
Assistant to the President of the American Bar Association 
Problems Concerning Admission To The Bar 

Legal education and admission to the bar is one of the most important 
of the five subjects on the National Bar Program. Since 1921 the work of 
that section has been a very vital part of the work of the American Bar As- 
sociation. With the adoption of the report of the Root committee in that 
year and the establishment of definite standards of general education and 
legal training, the goal was set which has been consistently pursued since 
that time. We have now arrived at a point where one-half of our states re- 
quire, either present or prospectively, two years of college education as a 
qualification for taking the bar examination. In 1921, Kansas was the only 
state with such requirement. 

This is only one feature of admissions to the bar. Another which has 
had a good deal of study lately, particularly since the organization of the 
National Conference of Bar Examiners, is the question of the bar exam- 
inations themselves. In the first place, are they performing, as adequately as 
it can be done by a written examination, their task of separating the sheep 
from the goats; and in the second place, is there some way, other than by 
written examination, to find out who is qualified to practice law? 

Then there is the question of character. Although it is extremely diffi- 
cult to tell much concerning the character of a law student, it is generally 
true that not enough effort is put on ascertaining this or conducting an in- 
vestigation of the condidate’s previous record. In this connection, the pro- 
posal of a temporary admission to the bar has been frequently made and in 
the supreme court rules promulgated in New Mexico early this year such a 
provision was included, the probationary period, however, being for only one 
year instead of three to five as has usually been suggested. The general 
theory of this junior or interlocutory bar, as it has been sometimes called, 
is that a candidate’s character can be more readily ascertained by his record 
after three years in practice, and that investigation at the end of that time 
will reveal whether or not he is fitted from the moral view point to be a 
member of the bar. 

Bar Organization, A Prime Objective 

“To coordinate,” according to the dictionary, is “to harmonize,” and the 
coordination plan of the American Bar Association is designed to har- 
monize the work of the various state and local bar associations with that of 
the national association so that the bar as an organized group will be more 
effective. To bring this about, the American Bar Association must be made 
more representative of the entire bar of our nation so that the Association’s 
actions and decisions will be universally accepted as those of the entire na- 
tional bar. We must also increase the efficiency and strength of national, 
state and local bar associations and so harmonize their activities that they 
will present a united front in attacking the problems which confront the 
legal profession. Our National Bar Program provides for a unity in terms 
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of work. The profession, however, will not function at its best until it js 
more closely organized, and plans for bringing this about must be made 
if the work which is now being done is to bear permanent fruit. Therefore, 
it is not too early for each active bar association to begin thinking and plan. 
ning about the most effective type of permanent connection between state 
and local organizations and the American Bar Association. 


New Deal Committee Appointed by The President 
At the Milwaukee meeting the following resolution was passed by the 
American Bar Association: 

“WHEREAS, the rapid development in recent months of novel 
legislative and governmental trends in the Federal Government, affect- 
ing the rights and liberties of American citizens and our constitution- 
al form of government, has resulted in a great diversity of opinion 
throughout the United States as to the effect of these theories and the 
questions involved hold a deep and peculiar interest for the bar of 
this country; 

“AND WHEREAS, the people of this country, at all such times; 
look to the bar for advice and guidance in such a crisis; 

“NOW, THEREFORE, BE IT RESOLVED: 

“That the General Council recommends that the Executive Com- 
mittee create a special committee to study the effect of recent de- 
velopments in national legislation and governmental policies, as affect- 
ing the rights and liberties of American citizens and the maintenance 
of the guarantee furnished by the United States Constitution; and 
that such committee report its findings to the Executive Committee, 
and the Executive Committee report the same, together with its com- 
ments thereon, at the next meeting of the American Bar Association.” 


In pursuance of that resolution the following special committee was ap- 
pointed by President Scott M. Loftin to study federal legislation and pol- 
icies as affecting the rights and liberties of American citizens: Clarence E. 
Martin of Martinsburg, West Virginia, Chairman; William D. Mitchell of 
New York City; George Wharton Pepper of Philadelphia; George L. Buist 
of Charleston, South Carolina; Charles P. Taft, II, of Cincinnati; Dr. John 
D. Clark of Cheyenne, Wyoming; and Owen D. Young of New York City. 
President Loftin has announced that he considers this committee of great 
importance. 
Essay Contest Announced 

The subject of the annual essay contest conducted by the American 
Bar Association pursuant to the terms of the bequest of the late Judge Ers- 
kine M. Ross has been announced as “The Barrister and the Solicitor in 
British Practice; The Desirability of a Similar Distinction in the United 
States.” Members of the Association in good standing are eligible to par- 
ticipate in this contest, and a prize of $1,000 is awarded to the winner. The 
essays are not to exceed 5,000 words in length, and must be submitted by 
March 1st. Full particulars may be had by writing to the American Bar As- 
sociation, 1140 North Dearborn Street, Chicago. 
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Editorial 


The Report of the Committee on Judicial Procedure of the Boston Cham- 
ber of Commerce was released the latter part of January. It presents the 
viewpoint of a committee of laymen after an impartial investigation of the 
administration of justice in Boston, Massachusetts. The Committee believes 
that a judiciary constituted by appointment rather than by popular election 
can provide judges of far higher character and caliber. It believes that the 
courts should be given rule-making power. In this respect the Report states: 

“In investigating the cause of delay in the trial of cases, we have 
been much impressed by the fact that it is no one’s business to keep judi- 
cial procedure adapted to the needs of the time. The courts have not the 
power; for although they have some authority they have not enough to 
make them more than partially responsible for the present conditions. 

Many if not most of the rules of practice and procedure are made by the 

legislature which acts only as bills are brought before it, and cannot be 

expected to maintain anything like effective supervision over such matters. 

Now responsibility cannot exist without power, nor should power ever be 

exercised without responsibility; and the only body in which both power 

and responsibility over court practice and procedure can properly be 
placed is in the judiciary. 

“No public, no private, organization could render efficient service 
under the methods by which justice is administered in this Common- 

wealth. The courts charged with one, and not the least important, of the 
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three branches of our government, are prevented from exercising their 
normal function, and are thus kept out of contact with a primary need of 
the people. They are almost confined to trying cases under regulations 
largely made elsewhere, instead of being intrusted with the duty of see. 
ing that justice is fairly, fully and speedily administered.” 


The Report further believes that only in cases before the supreme court 
involving questions novel or legally important is it necessary to write full 
opinions, and that all other opinions might be disposed of, so far as the re. 
ports are concerned, with a mere statement of the decisions reached. 

There is not ample space here for setting out the many other valuable 
suggestions which this Committee has made, but the most interesting thing 
to this Report from the lawyers’ standpoint is its finding that after all the 
responsibility for the conditions at present are not due to the bench or bar 
but due to the legislature. It states that the present passive position of the 
bench “is the resultant of legislative inhibitions” and that the bench “has been 
handicapped in making other needed improvements because of legislative 
regulations which properly belong to the judiciary.” The Report further 
states, “It is not fair to charge the bench with responsibility for the law’s de- 
lay and not give it authority to design its own machinery.” 

Perhaps a similar committee appointed by the State Chamber of Com- 
merce of Kansas would be of material assistance to the bar and the people of 
Kansas in effecting needful changes which apparently the lawyers are un- 
able, in spite of repeated efforts, to obtain from the legislature. If the bench 
and bar are to administer justice in a straight jacket of rules and regulations 
in the form of statutes prescribed by a body largely unfamiliar with the re- 
quirements of court procedure, then the state cannot expect that flexibility in 
the law which is necessary in the proper administration of any judicial sys- 
tem, and which is essential if the law is to keep pace with the changing 
needs of the times. 


o * > 

With this issue the Journal will start printing the Kansas Annotations to 
the Restatement of the Law. When these are completed, they will be of great 
value to the lawyers of Kansas. The Restatement itself will be one of the prin- 
cipal working tools of the legal profession, and already the decisions of our 
Supreme Court are demonstrating that the future opinions of the Court will 
be grounded upon the Restatement. Of course, whether the Supreme Court 
of Kansas will follow the Restatement of the Law in its entirety or whether 
it will adhere in some respects to its former decisions where those decisions 
differ with the Restatement, remains to be seen, but in any event the Kansas 
Annotations will be necessary to every practicing lawyer. 

A few pages of the Annotations to Torts are submitted in this number for 
the purpose of securing criticisms and suggestions as to form or arrangement 
before any further printing is done. Since these Annotations will be most im- 
portant to the lawyers of the state, it is desirable that they be put out in as 
workable a form as possible. It is important that criticisms and suggestions, if 
any, be forwarded to the Executive Council of the Bar Association for con- 
sideration. 
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(Case Notes 


ALIENABILITY OF A POWER OF TERMINATION— 
Jacob H. Ediger, owner of the quarter section, jointed by his wife, executed a deed 


in 1901 conveying the acre, being rectangular in shape and 10 rods by 16 rods in dimen- 
sions, to School Dist. No. 29. The deed contained the following provision: 


“Said real estate is deeded by this conveyance for and as a site for school build- 
ings and grounds, and in case same shall cease to be so used and shall be abandoned 
as a site for a public school building and grounds, then this deed and conveyance 
shall be and become null and void, and the title to said real estate shall immediately 
revert to and said real estate shall at once become and remain the property of said 
grantors, their heirs and assigns.” 


A school building was erected on the site, and a school conducted, until shortly be- 
fore this suit was filed, at which time the building was removed and use of the premises 
for school purposes ceased. 

In 1903, the grantor, Ediger, conveyed the 160 acres to A. M. Martens—the school 
site not being mentioned. 

In 1924, A. M. Martens conveyed to Peter B. Martens 40 acres, including the school 


area, the deed containing this provision: 


“Excepting, however, and not included in this grant, one acre in the extreme 


N. E. corner of the SEY%, which has been deeded to School Dist. No. 29.” 


In 1929 Peter B. Martens gave an oil and gas lease to Kayser on the 160, with the 
same exception at last above. This lease has through mesne assignments become the 
property of the Shell Pet. Corp. 

A. M. Martens died. In 1932 his heirs gave an oil and gas lease to Hallow. 

The Shell Pet. Corp., bring bill in equity to enjoin Hallow from drilling on the 
acre tract, and to cancel his lease as a cloud on its ‘title. Action of the District Court 
in dismissing plaintiff's bill was reversed, and the cause remanded. Shell Petroleum Cor- 
poration v. Hallow 70 Fed. (2nd) 811. 

The Court stated it was not necessary to determine whether the deed to the School 
District created “an estate on condition subsequent with the possibility of reverter, or 
an estate in determinable fee.” 

A determinable fee arises upon a special limitation. The grantor has a possibility 
of reverter. Thus, if X, owner of land in fee simple, transfers same to trustees of a 
school district as long as the same shall be used for public school purposes, an estate 
in determinable fee simple is created. The words “as long as” are words of special lim- 
itation, X has a possibility of reverter. This possibility of reverter is a non-possessory 
interest and was not alienable at common law. Sec. 200 of the Restatement of Property 
states that the owner of a possibility of reverter may transfer his interest. This tentative 
draft, however, did not meet the approval of all of the advisers (Tentative Draft 4, 
page 110.) 

Strange as it may seem the nature of a determinable fee has not been examined 
in Kansas, though limitations that might have been construed as special limitations 
have been presented. In Finney County Comm'rs vs. Welch, 133 Kan. 258 the ques- 
tion was raised. The court said: 


“At the outset their counsel assert that the legal question at issue is not the 
simple one it appears to be, but a very profound one calling for thorough and pa- 
tient consideration of these abstruse subtleties of law involved in base or determi- 
nable fees, estates upon implied conditions, qualified fees with conditional lim- 
itations or with conditions subsequent, to treat of which with proper comprehen- 
siveness might require to resort to authorities like Lyttleton and Coke for their 
proper determination.” 
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When a farmer transfers an acre of land to the school district as long as used for 
school purposes, or to the county as long as used for county purposes, and when no 
longer used for such purposes to revert to the grantor or his heirs, the common law 
calls the estate created a determinable fee, and the interest of the grantor a possibility 
of reverter. 


Determinable fees survived the assault of America’s leading property lawyer (Gray, 
Perp. Secs. 31 to 41) and the writer believes that when squarely presented will be sus. 
tained in Kansas. 


In this state of the law, in this jurisdiction, as to determinable fees, then if the 
Ediger deed could be construed to create that type of estate, the Federal court was 
clearly right in following the Restatement (Sec. 200) in holding the possibility of re. 
verter in the grantor was alienable. 

But could the instrument be so construed? The words of special limitation nor- 
mally present to create an estate in determinable fee simple are “as long as,” “until” 
or “during.” These words mark the boundary of the estate. When the event happens 
the estate of the grantee automatically ceases, and the title shifts, reverts, to the grantor. 

There are no words of special limitation in this deed, and, it is submitted, the school 
acquired a fee simple with a condition subsequent. The grantor and his heirs had what 
at common law was called a “right of re-entry,” but which under the Restatement jis 
more accurately called a “power of termination.” 

At common law this power of termination was not alienable or transferable. It 
was not only not alienable but an attempt to alienate the same before condition broken 
destroyed the power, leaving the grantee with a fee simple absolute. 

Thus in the leading case of Rice vs. Baston & W. R. Corp. 12 Allen 141. A granted 
land to the defendant upon condition subsequent. Before breach A. conveyed to his 
son B. It was held that right of re-entry was extinguished. 

The case of Piper v. Union Pac. Ry. Co., 14 Kan. 574, decided in 1875 settled 
the Kansas law in accordance with the common law. 

In that case Alice Broome owns 160 acres of land, and the railroad company instituted 
proceedings “for the purpose of obtaining title to said strip of land for railroad pur- 
poses, under the power of eminent domain.” In the judgment (see 14 Kan. 569) the rail- 
road was given the land upon condition certain fences, bridges, etc., be built. This was 
in 1863. 

Thereafter in 1864 Alice Broome conveyed to Lauglin, who later conveyed to Piper. 
The condition was broken and Piper brought ejectment. In a well-considered opinion 
by Judge Valentine, the court said: 


“We agree with the plaintiff that the estate conveyed by said judgment was 
an estate on condition, but as the estate was, by the terms of the judgment, to be 
immediately vested in the railroad company, the condition was subsequent, and 
not precedent. And the right to demand the forfeiture of the estate for condition 
broken was vested in Alice Broome alone, and not in her assigns. But, however 
this may be, Piper obtained no right to demand the fulfillment of the conditions, 
or to demand forfeiture of the estate. The right of a person who has created an es- 
tate on condition to demand a forfeiture of the estate for condition broken is not 
assignable.” 


Sec. 201, Resatement of Property declares that “the owner of a power of termi 
nation in land has no power to transfer his interest, or any part thereof, by conveyance 
inter vivos.” 

If the common law rule as stated in the Rice case be applied then the attempted 
transfer by Ediger in 1903 was not only ineffectual to transfer the power to A. M. 
Martens, but the power was extinguished. This would leave the title in fee simple 
absolute in the School District. 

The Restatement Sec. 201, C, states that the attempted transfer would not extin- 
guish the power. If this bit of commendable legislation by the re-statement should be 
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followed, then the power of termination was not extinguished by the deed of 1903 
but remained in the grantor, Ediger, if living, or, if dead, passed to his heirs. A breach 
of the condition having occurred, the power may now be exercised. If this analysis be 
correct, then by the law in Kansas, neither the plaintiff nor defendant in the principal 
case have any right or interest in the school site. In other words if the Federal Court 
was following the Kansas law the matter was foreclosed by the Piper case. 

While this is the end of the argument, several other points may be noticed. 

The court cites certain sections of the Kansas statutes, 1932, to-wit: 67-202, 67-208, 
and 77-201, as changing the common law rule as to alienation of the power of termi- 
nation. The answer is that these identical statutes were in force when the Piper case 
was decided. Neither are they included in the list given in the Restatement, Draft 4, 
page 24. 

The court cites certain Kansas cases. The case of Platt v. Woodland 121 Kan. 291, 
involved the alienation of an executory devise. The case of Knuston v. Hederstedt 125 
Kan. 312, involved the alienation of a contingent remainder. The alienability of these 
interests are covered by Section 203 of the Restatement of Property. They belong to 
distinct species, and have no application to the alienation of a power of termination. 

The only other case cited was Miller v. Miller 91 Kan. 1. The court in that case 
was dealing with the acceleration of a contingent remainder when a life tenant re- 
fused to accept. The learned jurist who wrote the opinion was attempting to obliter- 
ate the distinction between contingent remainders and executory interests. The point of 
contact between that question and the. matter here involved is not immediately obvious, 
and any general remarks in that case would not over-throw a decision in point like the 
Piper case. 

It is respectfully submitted that the deed of Ediger created an estate in fee simple 
upon condition subsequent, and that the Kansas law as announced in the Piper case 
was not followed—Harry K. Atten, Dean, Washburn Law School. 


Wills-Construction of Limitation-Estate tail— 


Testator devised property in trust: “for use and benefit of my four grandchildren 
A, B, C and D or the survivors of them during their natural life.” 

The income was to be paid to them until they became of age, and thereafter an- 
nually during life. 

At the death of last survivor of said four grandchildren “all of the estate held in 
trust, both real and personal, shall be equally divided among the heirs of my said 
grandchildren being issue of their bodies.” 

The gift over was as follows: “But should they all die without issue, then said es- 
tate is to go to the heirs at law of my brothers and sisters and their heirs and assigns 
forever.” 

When the construction of this will was first before the court it was held that the 
last clause, containing the gift over was void as violating the rule against perpetuities. 
Dreisback v. Spring 93 Kan. 240; 144 Pac. 195; Grossenbacher v. Spring 108 Kan. 397; 
195 Pac. 884. 

In the Grossenbacher case, counsel made the contention that the grandchildren took 
estates tail, but the court held to the contrary. 

If an estate tail was created, it was under the rule in Shelley’s case. Under the Eng- 
lish law as developed by the judges after the Statute DeDonis, estates tail could be 
created in various modes. But in every instance where a life estate was given to one 
with a remainder over, if an estate tail was created, it was under the rule in Shelley's 
case,—or by implication by analogy to the rule in Shelley’s case. 

If land be devised to A for life with remainder to the heirs of his body, A would 
take an estate tail under the rule in Shelley’s case. But it was not necessary to use the 
words “heirs of the body.” Any expression which would import the whole succession of 
inheritable blood would have the same effect in bringing the rule into operation. 
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The rule in Shelley’s case is a rule of law. It has no exceptions. If a limitation falls 
within the rule, then the rule is applied to defeat intention. 

In case of an ambiguous expression, there is a preliminary question of constryc. 
tion. What is the meaning of the words used? With this preliminary question the rule 
in Shelley’s case is not concerned. So far, the problem is the same as that of a contract 
or other instrument—to interpret the words and to construe the meaning. 

Suppose, for instance, the limitation is to A for life, remainder to his children, and 
if he die without issue to B and his heirs. The preliminary question arises: What is the 
meaning of “issue”? Does “issue” refer to “children” in the prior clause? If the judicial 
mind can say that the word “issue” here means children (the correct construction) the 
rule does not apply. 

Again suppose the limitation is to A for life, remainder to his issue share and share 
alike in fee simple, and if he die without issue then to B and his heirs. Since issue, in 
its primary sense, denotes lineal descendants of all generations, they could not take as 
tenants in common, or in fee simple; therefore, there is a question of construction of 
the language with which the rule in Shelley’s case is not concerned. If issue is given 
its primary meaning—heirs of the body—then the rule is attracted and A is given 
an estate tail; if issue is construed to mean immediate descendants—or some class of 
descendants living at a given time (the correct construction) then the rule in Shelley's 
case is not involved, and so, A would take a life estate with contingent remainders 
over. 

In the Grossenbacher case the remainder was to “the heirs of my grandchildren 
being issue of their bodies”. Here there is little ground for construction as the testator 
has defined the sense in which he has used the word “heirs.” He says by the word 
“heirs” he means “issue of their bodies,”—that is to say heirs of their bodies. 

In Houck v. Merritt 131 Kan. 151, 289 P. 431, there was a limitation to A for life 
and at her death to her children, the issue of her body, in fee simple forever. 

If the court could construe children to mean issue, (thereby striking out the 
super-added words of limitation “in fee simple forever”) giving an estate tail in the 
first taker, it would seem clear enough that the word “heirs” was used in the sense 
of “issue” in the Grossenbacher case. Indeed the court says the trustees on the death 
of the grandchildren were to divide “the property among the heirs of their bodies.” 

So far then, as this point is concerned, the situation is precisely the same as if the 
limitation had been framed to read “to A and B for life, remainder to the issue of 
their bodies, and if they die without issue, then over to others”. This, of course, would 
raise an estate tail under the rule in Shelley’s case in those named as life tenants. 

But it may be argued that the remainder to the heirs of the bodies (as reconstruct- 
ed above) is not to take effect until the death of all four life tenants; that this would 
create cross remainders for life in the four grandchildren. This point must be admit- 
ted, but it would not prevent the operation of the rule. Van Grutten v. Foxwell, 
cited below. 

Again it may be urged that the rule in Shelley’s case never applies unless the 
life estate and the remainder are of the same quality—that both must be legal or 
both equitable. This is settled law, and it follows that if the trust terminated with the 
life of the last life tenant, estates tail were impossible under the rule in Shelley’s case. 
It is the difficult question in the case. 

But a trust will not terminate as long as the trustee has active duties to perform. 
Under the will in the Grossenbacher case, “at the death of the last survivor of my said 
four grandchildren the trust property shall be equally divided, etc.” Therefore the trust 
would not terminate with the life estates, but continue for the purpose of conveying 
the real estate and dividing the property. In such case, the remainder is equitable 
for the purpose of the rule in Shelley's case. 

In Jackson v. Noble (1838) 2 Keen 590 testator devised land to trustees on active 
trust for his daughter for life “and from and after the decease of my said daughter 
in trust to convey and assign unto the heirs of my said daughter”. 
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The court said it was not the case of an equitable estate for life, with a use ex- 
ecuted in the heirs on the death of the tenant for life”, but a case where the trustees 
have a duty to perform, after, as well as before the death of the tenant for life”. Hence, 
as both the life estate and remainder were equitable, the daughter took an estate in fee 
simple under the rule in Shelley's case. See also Van Grutten v. Foxwell (1897) A. C. 
658; McFall v. Kirkpatrick (1908) 236 Ill. 281, 86 N.E. 139; People v. Emery (1924) 
314 Ill. 220, 145 N. E. 349. 

On what theory, then, did the court hold that this limitation did not create an 
estate tail? It is stated in one sentence as follows: 


“To do so, it would have been necessary that the will should devise directly 
and without restricting qualifications a life estate in each of the grandchildren 
with remainder over to the heirs of the body in allodial fee”. 

This statement seems to have influenced subsequent cases, the most recent being 
Gibbs v. Turner 140 Kan. 53, 34 Pac. (2nd) 264, and deserves examination. The assertion 
js that to raise an estate tail under the rule in Shelley’s case, three elements must be 

esent: 

4 1. The devise of the estate must be direct. If this means the estate cannot arise by 
implication, it is contrary to the books. Note on rule in Shelley’s case 29 L. R. A. (N. 
§.) 1003. 

, 2. The life estate must be granted without restricting qualifications. In the lead- 

ing case of Perrin v. Blake, 10 Eng. Rul. Cas. 689, there was a restraint on alien- 
ation by the life tenant. Mr. Justice Blackstone in his celebrated opinion in that case 
said “the restriction is null and void”. Being against the fundamental rules of law, 
they are stricken out, and therefore do not affect the operation of the rule in Shel- 
ley’s case. 
7 3. It is with regret that the third ingredient in this interesting pronouncement 
of the law must be questioned. It is asserted that the gift must be in allodial fee. An 
allodial estate means one free from tenure. The Statute Quia Emptores destroyed the 
tenure upon the conveyance of a fee simple absolute, but had no application to other 
estates. In Plucknett’s History of the Common Law page 347 it is stated: “The Sta- 
tute Quia Emptores did much to create a great gulf between the fee simple and the 
lesser estates. A fee simple could not be subinfeudated, but the lesser estates were ex- 
pressly removed from the operation of the statute. Tenure continues to be created, 
therefore, by means of subinfeudation in a case of life estates and estates tail; par- 
ticular tenants all hold feudally of the reversioner or the remainderman in fee”. 

If A conveys land to B and the heirs of his Body, B is donee in tail, with re- 
version in A. This means there is a relation of tenure between A and B. This is the 
same as saying that B the donee in tail does not have an allodial fee. If, however, A 
conveys to B in tail with remainder to C and his heirs, A has conveyed his entire 
fee, and no tenure exists between A and B. The ultimate fee is in the remainder- 
man C, and he might be said to have an allodial fee. Challis, Real Prop. 3rd ed. 22; 
Gray, Perp. Sec. 29. 

While not free from doubt on the question as to whether the remainder was 
equitable, the better view would seem to be that the limitation created an estate tail 
under the rule in Shelley’s case—Harry K. Atten, Dean, Washburn Law School. 


APPEAL and ERROR—Incompetent testimony admitted—presumption of preju- 
dicial error—findings of fact cure or waive error— 

Theno v. Cuthbertson, 140 Kan. 233, 36 Pac. (2nd) 79, is a case of an action for 
damage to property due to negligence of defendant in driving a milk truck. Trial was 
before judge, without jury. After one witness had testified as to speed at which D 
was driving at time of accident, the judge admitted, over objection, testimony from 
another witness, who had not seen the accident, concerning the usual speed at which 
D drove at intersection where accident occured. Motion to strike out said testimony was 
over-ruled, Judgment for P and D appealed on ground that admission of such testimony 
is prejudicial error, and asked for a new trial. 
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The court, in the opinion by Johnston, C.J., concedes “that the general rule is that 
acts of negligence on other occasions than the one in question are, with few exceptions, 
inadmissible. The exceptions relate to cases where there are no eyewitnesses to the 
occurrence or the absence of direct proof on the question . . . It is not clear that the 
present case falls within the exceptions to the general rule. There were eye-witnesses to 
the collision and direct proof of the speed at which the truck was traveling . . .” (p. 236) 
But judgment was affirmed on the ground that “there was sufficient testimony to support 
the findings and judgment of the court,” so that “if the testimony was improperly ad- 
mitted it did not operate to the prejudice of the Cuthbertson Brothers.” (pp. 236-7) 

This justification for the affirmance says no more than that the findings might have 
been the same had not the incompetent testimony been admitted, for the court does not 
say that it is affirmatively shown that the trial judge did not rely on the incompetent 
testimony in reaching the final decision. 


As Justice Thiele points out in his dissenting opinion, Rule No. 36 of the 
Kansas Supreme Court says: 

“In trials before the court, without a jury, where evidence is admitted over proper 
objections, and not stricken out on timely motion therefore, it shall be presumed (italics 
ours) that such evidence was considered by the court and entered into its final decision 
in the case’”’, Justice Thiele continues: “It fits the situation here exactly . . . There is 
nothing that shows that the trial court did not consider the incompetent evidence in de- 
ciding the case.” (p. 237.) 

The first appearance of Rule 36 in the Kansas Reports was in Volume 135, under 
“Rules of the Supreme Court of Kansas, as Revised July 9, 1932”. In addition to the 
instant case, it has been cited in Sinclair Refining Co. v. Long, 139 Kan. 632, 32 Pac. 
(2nd) 464, in which the court said: ° 


“At the trial several questions were raised and exhaustively argued respecting 
the admission of evidence offered by the defendants. The questions are again stated 
and argued in the briefs on this appeal. We pass these questions without decision 
for the reason that whether they were correctly ruled upon or not in the trial 
court, the court admitted the evidence herein-before recited, and having admitted 
it the court is presumed, under our rules, to have considered it (Rule 36), since 
the record discloses nothing to indicate that it did not do so”. But, “as the ap- 
peal comes to us the plaintiff is in no position to raise questions on the admis- 
sion of such evidence, since it filed no motion for a new trial and has filed no 


cross appeal”. (p. 654) 


The ground upon which the court based its decision in the present case has been 
held sufficient in numerous Kansas decisions, Osborne v. Young, 28 Kan. 769; McCor- 
mick v. Roberts, 36 Kan. 552, 13 Pac. 827; Sarback v. Sarback, 86 Kan. 894, 122 Pac. 
1052; Collins v. Railroad Co., 96 Kan. 581, 152 Pac. 649; Tire Co. v. Kirk, 97 Kan. 
531, 159 Pac. 392; Poultry Co. v. Railroad Co., 99 Kan. 540, 163 Pac. 448; Hicks v. Sage, 
104 Kan. 723, 180 Pac. 780; Daniels v. Hummel, 108 Kan. 422, 195 Pac. 604, and 
Union Public Service Co. v. Public Service Commission, 135 Kan. 123, 9 Pac. (2nd) 
976, all hold to the effect that the admission of incompetent evidence is not grounds 
for reversal where competent evidence is sufficient to support the decision. 

But this question immediately arises: What possible logical effect could have been 
intended from Rule 36, if not the /imitation of the above rule that sufficient testimony 
to support the findings and decision will, in itself, cure or waive the defect of admit- 
ting incompetent testimony? To the present writer, it appears that the only pos- 
sible logical purpose of Rule 36 is to make it incumbent upon the trial judge, sitting with- 
out a jury, to make it appear with reasonable certainty, by the record, that he did not 
rely upon incompetent testimony in arriving at his decision. 

Without discussing the merits of Rule No. 36, we make the observation that 
many courts presume that such incompetent testimony was not relied upon by the 
trial judge, sitting without a jury, and it must therefore be affirmatively shown that 
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the evidence was relied upon in order to show prejudicial error. 2 R. C. L., Appeal 
and Error, Sec. 206. 

From all that the majority of the court says in the opinion, the error was held 
nonprejudicial on the possibility of the trial judge having arrived at the same find- 
ings and verdict on the competent testimony alone. This does not seem to be suf- 
ficient to rebut the presumption laid down in Rule No. 36. In the case In re Stockham, 
193 lowa, 823, 186 N. W. 650, 22 A. L. R. 765, the necessary affirmative proof of 
non-reliance upon such incompetent testimony consisted of a statement of the trial 
court that no weight whatever was given it in making the finding of facts. It is not 
contended that this is the only possible manner of proving the error nonprejudicial. 

It is submitted, however, that as long as Rule 36 stands, in order to justifiably 
hold the admission of the incompetent testimony nonprejudicial, the court should 
be able to candidly say that it affirmatively appears from the record that “the same 
findings and the same judgment must necessarily have been made and rendered that 
were made and rendered”, as the court was able to do in Robbins v. Sackett, 23 Kan. 
301 (p. 306).—James W. Taytor, Washburn Law School. 


ESCHEAT—JURISDICTION TO DETERMINE ABSENCE OF HEIR 

The intestate died in 1930, leaving real and personal property. The administrator 
took possession of the real estate by order of the probate court. At no time did the 
probate court know of any heirs. Plaintiff, claiming to be the heir, brought action 
in the district court to recover possession of the realty. Defendants, administrator 
and the state, joined in a plea in abatement upon the ground that since the probate 
court had found no heirs to exist title escheated to the state, which cannot be sued. 
Defendant’s motion to dismiss the cause was overruled and they appeal. Held, the 
probate court’s finding is not res adjudicata against the claimants and title of the 
property does not pass to the state pending outcome of actions brought to determine 
who are the heirs. McVeigh v. First Trust Co. and State ex rel. Attorney-General 
(1934) 140 Kan. 79, 34 Pac. (2nd) 571. 

Article VI, section 3 of the Kansas Constitution provides that the proceeds of 
all estates of persons dying without heirs or will shall go to the common school fund. 
The legislature has set out rules whereby the constitutional provision may be given 
effect. Revised Statutes of Kansas (1923) 22-933 to 935; 22-1201 to 1206; 67-238. These 
statutes are curiously inadequate to govern the case of one dying intestate without 
known heirs at the time but where, later, claimants appear. For instance, under the 
present laws of Kansas do probate courts have jurisdiction to determine absence of 
heirs? If so, is the decision of a probate court res adjudicata as to those claiming 
as heirs of the real estate? Of the personalty? Provided such a decision is res 
adjudicata, when does title vest in the state under the present law? And finally, if 
the probate court has decided there are no heirs and that the property therefore es- 
cheats to the state, and later, claimants appear and prove their heirship, may the state 
tax the proceeds of the property while it has been in the hands of the state treasurer 
after the final settlement decree of the probate court and until the claimants establish 


their rights? 

The principal case affirms a long line of previous decisions that probate courts 
have no jurisdiction to determine heirship as to realty. Aetna Bldg. & Loan Assoc. v. 
Hobson (1910) 82 Kan. 857, 108 Pac. 79; Gille v. Emmons (on rehearing) (1914) 
91 Kan. 920, 138 Pac. 608; In re Dunn’s Estate (1922) 112 Kan. 279, 211 Pac. 161; 
First Colored Baptist Church v. Caldwell (1933) 138 Kan. 581, 27 Pac. (2nd) 237. 
But the recent case of State v. Braun (1934) 140 Kan. 188 at p. 190, 34 Pac. (2nd) 
94 follows an equally impressive array of previous Kansas decisions holding that 
a probate court’s finding of heirship provided it is final and closes administration, is 
res adjudicata as to personalty. It may be inquired why this distinction in the cases 
is made between realty and personalty. The inquiry is partially answered by the fact 
that historically the ecclesiastical courts, from which our probate courts have their 
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origin, had no jurisdiction over realty. Furthermore, there is the well-recognized prin. 
ciple of the law that on death of a property owner the title of his realty passes im. 
mediately to his heirs, while title to personalty goes to the personal representative to 
be distributed to the heirs after debts are paid. However, the probate court does assume 
jurisdiction of the realty in two respects. It will probate a will containing devises of 
realty and it allows the personal representative to sell the realty to pay the decedent's 
debts if the personalty is insufficient. Indeed, some jurisdictions allow the realty to be 
so used to pay certain debts even though the personalty is not first exhausted. The 
fact remains that in Kansas at present there is a difference in effect of a probate 
decree of heirship as to the two types of property. In personalty, such a decree is res 
adjudicata. In realty, it is not. Certainly there are valid reasons why this distinction 
should be changed at least with regard to estates of intestate decedents whose heirs 
are simply unknown. If a lately proved heir is entitled to the proceeds of the realty 
of a previously administered estate, why should he not be entitled to the proceeds 
of the personalty? Or if we are going to bar him by res adjudicata as to the proceeds 
of the personalty, why not extend the bar to realty? Legislation is the way out of 
the difficulty. 

Provided the probate court finds there are no heirs and, the estate being fully 
administered, turns the proceeds ultimately over to the state treasurer, what is the 
situation as to taxation when a claimant later proves himself to be the lawful heir? 
Does the state have the right to tax those proceeds while they were in the hands of 
the treasurer? The very recent case of State ex rel. Attorney-General v. Millhaubt (1934) 
140 Kan. 162, 34 Pac. (2nd) 577 holds that such an estate is properly taxable be- 
tween death of the decedent owner and the final decree settling the estate. As to the 
period afterward until 21 years has expired, or the lawful heir exposes his claim, the 
Kansas law is silent. This is another point that may well be cleared up by legislation. 

Finally, suppose the decedent's realty escheats to the state. When does title vest 
in the state? As is shown by the principal case, Kansas apparently does not agree 
with the modern tendency of authority on this point. Although the courts formerly 
held in this situation that title did not vest in the state until there had been an ad- 
judication of escheat, most of the recent decisions are that immediately on death of 
the decedent, title goes to the state. Re Melrose Ave. (1922) 234 N. Y. 48, 136 N. E. 
235; Note A. L. R. 1237; Escheat, 10 Ruling Case Law, sec. 14, p. 616. And mere 
statutory notice by publication is ordinarily sufficient. See note 48 A. L. R. 1322. Ap 
parently, in Kansas the title to the realty is “in the air” until sale of the property 
by order of the probate court. If an heir appears after this sale, probably his claims 
should be restricted to the proceeds thereof. Revised Statutes of Kansas (1923) 22-933 
to 935. However, it is not absolutely clear that he may not pursue the realty in the 
hands of the purchaser at the sale by the representative on the theory that the pro- 
bate court had no jurisdiction to order his disposition if there were heirs of the de- 
cedent. Again, legislation seems badly needed. 

The present statutes do very well once it is conceded there are no heirs of the 
intestate decedent. But if there is a possibility of heirs, and there always is, under the 
present law of Kansas the jurisdiction of our probate courts to determine the absence 
of heirs is shaky indeed; certainly, as to real estate. If these statutes are continued, 
doubtless other questions than those foreseen in this note will arise. Expensive litigation 
is being invited unnecessarily. The Judicial Council of Kansas has outlined a pro- 
posed revision of our statutes on this point. Kansas Judicial Council Bulletin, October, 
1934, p. 46—James P. Misz, Kansas University Law School. 


BREACHES OF THE PEACE—WHAT CONSTITUTES? 

Carrie Duvall remained in hiding for several days, had herself bound with wire, 
blindfolded and gagged and then conveyed out and left upon the side of a well-traveled 
highway, where she was soon discovered by two women who passed by. The women 
were greatly frightened, and they hurried on and reported to the authorities. Carrie 
was arrested and prosecuted for violation of R. S. 21-950 for willfully disturbing the 





Case Notes 223 


peace. Held that the information sufficiently charged the offense condemned by the 
statute, that she was guilty of breach of the peace. State of Kansas v. Duvall, 140 
Kan. 456. 

Prior to this decision the Kansas court had already shown a willingness to sustain 
convictions for breaches of the peace on evidence which fell considerably short of vio- 
lence. In State v. Burns, (1886), 35 Kan. 387, 11 Pac. 161, a woman was convicted 
for having disturbed the peace and quiet of a family by making loud and boisterous 
noises and by uttering profane and vulgar oaths, and by rude and indecent behavior. 
In City of Topeka v. Heitman, (1892), 47 Kan. 739, 28 Pac. 1096, a city ordinance 
made it unlawful to disturb the quiet of the city. Heitman called another, “A damn 
fool and a bastard”. His conviction was sustained. The court said that loud talk alone 
was sufficient. And of course, profanity made matters worse. In State v. Appleton, 
(1904), 70 Kan. 217, 78 Pac. 445, it was said that “One who applies vile epithets to 
another in a public street, in the presence of by-standers, with the intention of annoy- 
ing and disturbing such person, commits a breach of the peace”. In State v. He- 
bert, (1926), 121 Kan. 329, 246 Pac. 507, where it appeared by the testimony that 
the defendant had used abusive language, threatened violence, brandished a stick, and 
threatened to mash a certain person’s face, the evidence was sufficient to convict the 
defendant for breach of the peace. 

At common law such offenses were of two kinds. There were actual breaches 
of the peace and constructive breaches which were so designated because tending to 
induce others to break it. Blackstone Comm. Book IV, Chapter XI. See also 48 A. L. R. 
85, where it is said that a breach of the peace is a violation of public order, a disturbance 
of public tranquillity, by any act or conduct inciting to violence, or tending to pro- 
voke or excite others to break the peace. The books are full of definitions of breaches 
of the peace, see for example 8 R. C. L. Section 305; Robertson on Criminal Law, Vol- 
ume 2, Section 851; 13 L. R. A. 163; and g C. J. 387. 

In the four Kansas cases above mentioned it is clear enough that the facts very well 
justified the court in finding that constructive breaches of the peace had been com- 
mitted. For in each case the abusive, vicious language was directed at a particular 
person or persons. So such words and threats had a “tendency to induce others to 
break the peace”. 

It is difficult to bring the Duvall case in this rule. Carrie Duvall, so far as the 
opinion indicates was lying peacefully by the roadside. There was no word, no threat, 
no manifestation on her part. Suppose that a law abiding citizen after walking many 
a weary mile should decide to take a nap along the highway. This is not an un- 
common occurence in the summer months. Suppose also that two super-sensitive wom- 
en became frightened on seeing the weary one by the side of the road. Has the 
traveller committed a breach of the peace? It seems there is more danger of a man- 
ifestation of violence in this hypothetical case as the women could readily presume 
that the unfettered person would get up and attack them. In the Duvall case, Carrie 
Duvall was utterly defenseless as she was securely bound and gagged. It is submitted 
in the hypothetical case that under the general view no breach of the peace had been com- 
mitted. If one of the women had suffered a miscarriage as a result of the fright or sus- 
tained any other injury, the civil liability of the traveller for his negligence or for this 
natural consequence of his lawful sleeping would be an entirely different matter. 

The opinion of the court contains no reference to authority. Our own searches re- 
veat that there are some few decisions which seem to express the same view. For ex- 
ample, in Delk v. Commonwealth, (1915), 166 Ky. 39, 178 S. W. 1129, a preacher 
used words in the pulpit, which in a general way accused men of always thinking of 
women with the view of lewdness, and indecency, and the court held that this con- 
stituted a breach of the peace because the language, while not directly toward anyone, 
nor indicating any violence, was sufficient to incite any right thinking person to in- 
dignation, resentment and quarrels if not violence. In Town of Ponchatoula v. Bates, 
(1931), 173 La. 824, 138 So. 851, the court said that, “a disturbance of the peace may 
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be created by any act or conduct of a person which molests the inhabitants in the en. 
joyment of that peace and quiet to which they are entitled or which throws into 
confusion things settled or which causes excitement, unrest, disquietude or fear among 
persons of ordinary, normal temperment”. See also Halter v. State, (1905), 74 Neb, 
757, 105 N. W. 208. 

Perhaps this broadening of the phrase, breach of the peace, from the old com. 
mon law rule is made necessary by our changing social conditions. Today people are 
thrown together with one another more often than they were in grandfather's time, 
because in his time a stranger in the community was an unusual occurrence. Today, in 
these modern times of the automobile, hitch-hikers, aeroplanes, and modern devices, 
we are thrown together with strangers every day. The community has grown and peo- 
ple need to be protected in their quiet and rest. The new right of privacy, the breach 
of which is a tort, is the civil counterpart of the same underlying thought that the 
individual and the public must be protected against invasions of the peace, quiet and 
nerves. See Brandeis and Warren, “The Right to Privacy” 4 Harvard Law Review 
189.—Joun A. Hertocker, University of Kansas Law School. 


UNINCORPORATED FRATERNITIES—LIABILITY OF MEMBERS FOR DEBTS. 

An unincorporated local chapter of a national fraternity was operated in the us 
ual way. The members selected one of their number as manager. He made purchases 
of groceries and other necessaries from merchants and business men. On one overdue 
account he gave a note, signed in the name of the fraternity, in payment. Action by 
groceryman on the note and account against forty-six defendants who were members 
of the chapter. The funds of the fraternity in the bank were garnisheed. 

Held: That only those members who purchased, who consented thereto, or def. 
initely approved or ratified the purchases and contracts were liable, and that such 
ratification or approval did not follow from the mere fact of membership; that the 
funds of the association were subject to garnishment only to the extent of the share 
that the members found liable had contributed thereto. Chastain v. Baxter (1934) 139 
Kan. 381, 31 Pac. (2nd) 21. 

The case presents an interesting situation, a situation in which there are two 
desirable ends to be realized, but where reaching one of these ends can be done only 
at the expense of the other. On one hand, it is desirable that only limited liability be 
placed on members of certain kinds of associations, certainly on new members who 
were not members at the time of the making of the contracts, and on the other hand 
is the necessity of protecting the business man from unscrupulous groups. The de- 
cision in the principal case is in accord with the majority of jurisdictions and the 
opinion itself does not lack citation of authority. It is interesting, however, to study 
the case on principle. 

It is quite clear that if the group had been incorporated, the group, as such, 
would have been liable. Now, from the business man’s point of view what difference 
does it make whether the group was actually incorporated as prescribed by law? They 
were operating under the name of Pi Kappa Alpha, running accounts and entering 
into business transactions under that title. Many of the fraternities and boarding clubs 
such as this group, are actually incorporated as non-profit corporations, and conduct 
their affairs in about the same manner. From all appearances to the outsider they are 
exactly alike. They are organized groups with whom business can be safely transacted. 
Should not one have the same liability imposed upon it as the other, regardless of 
whether or not some formal rites have been performed by the state, magically imbuing 
the group with special attributes. After all, is not the purpose of this so-called “in- 
corporation” procedure the serving of practical needs? The very word, “corporation” 
signifies group activity or life just as do the words tribe, army, crowd, family or any 
other collective noun. To the layman, a corporation is nothing more than a number 
of people, who, through community of interests, are acting together as one. See The 
Genesis of The Corporation, 19 Harvard Law Review 350. Where the practical needs 
are the same why shouldn’t the courts fill in the gaps omitted by the legislature, by 
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declaring certain groups to be units, just as much so as a group actually incorporated. 
As a matter of fact the courts haven't been hesitant in finding an entity, without ac- 
tual incorporation, in certain instances. Where saving the negotiability of bonds rested 
on the question, a large joint-stock association was held to be an entity. Hibbs v. 
Brown, (1907) 190 N. Y. 167; 82 N. E. 1108. And in order to bring suit against the 
group, a miners’ union of 450,000 members was found to be a unit. United Mine 
Workers of America v. Coronada Coal Co. (1922) 259 U. S. 344; 42 Sup. Ct. §70; 
a7 A. L. R. 762. And in Kansas a partnership was held to be a legal entity with an 
existence separate from its members, for the purpose of allowing one of the partners 
to sue the partnership. Farney v. Hauser (1921) 109 Kan. 75, 198 Pac. 178. See also 
Frith v. Thompson (1918) 103 Kan. 395, 173 Pac. 915. 

Being denied the individual liability of all the members, the business man would 
probably prefer the unit theory to being allowed the individual liability of the mem- 
ber who contracted the debts. 

The foregoing “unit” theory might easily be conceived as being the happiest so- 
lution of the problem from the student’s point of view. Assuming he has been prompt 
in payment of his monthly house bills as he should be, he would be relieved of per- 
sonal liability. The business man probably would prefer to have the individual lia- 
bility of all the members because he may find that the limited few who actually made 
or consented to the purchases or contracts are minors as is often true in fraternities, 
or that the members found liable are entirely irresponsible from a financial stand- 
point. He may find that the members who would have been liable for debts contracted 
during one semester are not in school the following session. Then too there may be 
objections to having units marauding around as units without any required capital 
stock and the unit liability would work hardships on other associations with a dif- 
ferent set-up, such as church societies and country clubs. However, if this “unit” theory 
cannot be used, the business man’s only recourse is to the individual members. It is here 
that serious conflict arises between the two interests. The business man would rather 
have unlimited liability with agency easily found, while the members of such a group 
naturally prefer a liability imposed only by the clearest evidence of agency. That is the 
rule of the principal case. Now the only way in which a liability contracted by one 
party can be imposed on another is by establishing between the two the relationship 
of principal and agent. When we say that a partner in a trading concern is liable for 
the debts of the concern, we do not always think of agency, but as a matter of fact 
that is the basis, for partnership law is a part of agency law. In a non-trading partner- 
ship the same rules apply except that the agency is more restricted or limited. But it is 
still agency. Where the group is a trading concern or a non-trading concern but or- 
ganized for profit, the courts find the necessary agency from the relationship of the 
parties. An example: If A and B are lawyers and open a law office and A buys $100.00 
worth of law books without consulting B, B is nevertheless bound to pay for the 
books. Seeberger v. Nyman (1899) 108 Iowa 527; 79 N. W. 290. The courts are al- 
most unanimous in so holding. Rankin v. Proby (1909) 115 N. Y. S. 832; 131 App. 
Div. 328. Schumacher v. Telephone Co. (1913) 161 Iowa 326; 142 N. W. 1034. Ann. 
Cas. 1916 A 201. See note, page 207 Id. 

In the principal case, the court was dealing with a unit organized neither for 
trading purposes nor even for profit and the necessary agency was not found from the 
mere fact of membership. This is the rule usually followed by the courts, 7 A. L. R. 
222. Robbins v. Cook (1919) 42 S. D. 186; 173 N. W. 445. Steger v. Louisville Cour- 
ier Journal (1922). 196 Ky. 795; 245 S. W. 504. Hope of Ala. Lodge of Odd Fellows 
v. Chandless (1925) 212 Ala. 444; 103 So. 54. Also see 5 C. J. 1363. There must be 
additional evidence of agency; some definite approval or ratification of the other 
members’ acts. 

The question arises whether there is sufficient difference between the law firm 
and the fraternity to warrant calling a halt at this point to the finding of agency from 
the relationship and insisting that the agency must be found as a matter of fact. The 
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only real difference is that the former is organized for profit while the latter has as 
its purpose, social advantage. The agency could logically be found from membership 
at the time of the transaction, and sharing in the enjoyment of the benefits of the contract 


as a member of the group. 


Recognizing that it is very unlikely that courts will for some time to come give 
limited liability to members of the group which is unincorporated, and treat it as a unit 
for liability purposes and believing that the rule of the principal case is too favorable 
to fraternities with shifting memberships and careless managers, the writer feels that the 
liability should be imposed on members at the time of the transaction as a matter of 
course.—Puiuip Frick, University of Kansas Law School. 


What Others Are Doing 


On November 27th, 1934, the Supreme 
Court of Oklahoma handed down a de- 
cision in the case of State Bar of Okla- 
homa v. Retail Credit Association, a cor- 
poration, reversing the District Court of 
Oklahoma County. Mr. Justice Welch, in 
an able and well written opinion, speaking 
for the Court, said: 

“We have no doubt of the authority of 
the plaintiff to maintain the proceedings 
and to obtain the relief sought, since the 
act specifically authorizes the plaintiff 
to sue and be sued, and authorizes and 
requires the State Bar to enforce the pro- 
visions of the State Bar Act.” 

The State of Oklahoma is to be con- 
gratulated on this victory, and it is becom- 
ing increasingly apparent that bar integra- 
tion is a matter of real benefit to every 
practicing lawyer. 

* a * 

Of interest to the bar is the recent rule 
for admission to the bar promulgated by 
the Supreme Court of Nevada, as follows: 

“4. Applicant Eligible, When. 

“No applicant shall be eligible for ex- 
amination until his application shall have 
received the written approval of the 
board of State Bar Examiners; and all 
applicants for admission on examination, 
who commence the study of law after 
April 15, 1934, and all applicants apply- 
ing for permission to take the State Bar 
Examinaton after January 1, 1936, shall 
present sufficient evidence to establish to 
the satisfaction of the Supreme Court 
that said applicant has received a high 
school diploma, or its equivalent, and has 
completed two years of college work, or 
its equivalent, and has spent three years 
studying law in a law school, or has 


spent an equivalent amount of time in 

private or office study of law.” 

In view of the fact that prior to the 
promulgation of this rule, Nevada was one 
of the seven states remaining with no edu- 
cational requirements whatever, the fore- 
going rule is a real victory in the fight for 
the higher admission requirements. 

* * * 


With the adoption of Rule 38 by the Su- 
preme Court of Missouri, effective Novem- 
ber 1st, 1934, Missouri has prescribed a pre- 
legal education of at least a four-year high 
school course, and 2 years of college work 
or their equivalents. An applicant must 
have devoted 3 full years or their equivalent 
to the study of law in a day school, or in 
an approved law office, or 4 years in an 
evening school, before taking the bar ex- 
amination. If an applicant fails to pass 2 
examinations, a year’s study must intervene 
before he can take a third. If he fails three 
times, he will not be permitted again to 
take the examination without permission 
of the Board of Law Examiners upon good 
cause shown. The rule further requires a 
careful examination into the moral char- 
acter of the applicant by the Board. 

Prior to the adoption of this rule the 
requirements only required a high school 
education. One of the interesting features 
included in this rule is the recognition of 
the real problem involved in legal educa- 
tion of the distinction between a night law 
school and a day law school, and also the 
very serious problem of “repeaters” in law 
examinations. 

* * * 

A summary of the development of the 
standards for admission to the bar as 
graphically prepared by the Council of 
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Legal Education of the American Bar As- 
sociation discloses that in 1921 only one 
state, Kansas, required two years of college 
education for admission to the bar, and 
that twenty states had no general education 
requirements whatever for admission to 
the bar. 

At the beginning of 1935 twenty-five 
states had adopted a two-year college re- 
quirement, Kansas having gone a step far- 
ther and requiring three years, while only 
six states, namely, Arkansas, Florida, Geor- 
gia, Indiana, North Carolina and Utah, re- 
quire no general education. 

It is interesting, however, to note that 
with this gradual progress made in the 
standards that only one state and one ter- 
ritory at the present time have adopted the 
standards of the American Bar Association 
which require as a prerequisite for exam- 
ination for admission to the bar graduation 
from a law school approved by the Ameri- 
can Bar Association, the state being New 
Mexico and the territory being Hawaii. 

e * e 


An amendment submitted by the legisla- 
ture in response to State Bar efforts, ap- 


plicable only to superior court judgeships 
in Los Angeles County, was defeated. An- 


other amendment was initiated a few 
months ago by the California Chamber of 
Commerce to enable any other county to 
adopt a slightly different plan, and was 
approved. 

The movement for getting judges out of 
politics was forced upon the people of Los 
Angeles by the virtual collapse of an un- 
workable system. After years of strenuous 
effort on the part of the Los Angeles Bar 
Association to aid the old system by ad- 
vising the electorate through elaborate bar 
primaries, the Association took the lead in 
a real reform movement. The Association 
did not wait until the failure of sixty per 
cent of the voters to mark the judicial 
ballot had proved its system unavailing. 
The State Bar, by a referendum, approved 
the campaign for obtaining a constitutional 
amendment. The vote in legislature was 
overwhelmingly favorable after application 
of the plan was restricted to Los Angeles 
County. The fact that San Francisco and 
Oakland were omitted from this benefit by 
the legislature’s resolution doubtless in- 
duced the Chamber of Commerce, when 
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requested by the State Bar, to enter the 
field. 

The four officials who appoint and con- 
firm are all elected by popular vote. They 
are disinterested, informed, and not in a 
position to barter their power. That judges 
so chosen will be relieved of political im- 
portunity is patent. The biggest feature 
will be that they will have no need what- 
soever for seeking publicity because a judge 
will be retired by the voters only because 
of bad reports. The faithful, self-respecting 
and relatively obscure judge will be at no 
disadvantage on election day. With nothing 
but ridicule to gain, the shameless demon- 
strations of the present regime will be 
abandoned. There will be no field of self- 
seeking candidates at primary or election to 
force judges to unseemly conduct. The 
more practical advantage will be in re- 
lieving judges of their day by day fear that 
faithful service may stand in the way of re- 
election. 


System Provipep ror Att CounTiEs 

The Chamber of Commerce amendment 
provides that superior court vacancies shall 
be filled by executive appointment subject 
to confirmation by a majority of a commis- 
sion composed of the chief justice of the 
supreme court, the presiding justice of the 
district court of appeal, and the attorney 
general. A judge so appointed will serve 
for one term and if he wishes to continue 
in service his name will be placed on the 
ballot with no competing name, and the 
voters will mark yes or no as to his con- 
tinuance. The term of office will be six 
years, instead of four, as at present. This is 
the first application of what, in California, 
is known as the “Commonwealth Club 
Plan,” which has made a strong appeal to 
reformers in several other states. 

By making adoption optional with the 
voters of each county proper recognition 
is given to the inherent differences in the 
problem in metropolitan and rural dis- 
tricts. The sentiment now existing in Los 
Angeles County indicates acceptance of 
the plan when opportunity is given for 
voting. The extraordinary efforts of can- 
didates to retain and to gain positions on 
the bench in the recent campaign is taken 
as proof that they consider the office of 
judge far more desirable with the prospect 
of early adoption of the plan. Many of the 
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incumbent judges have frankly told of the 
strain imposed upon them by the necessity 
for keeping their names and faces before 
the people, and of the very serious inroads 
made upon their time and strength. The in- 
stance is cited of the widow of a judge, 
who, being commiserated after the funeral, 
said: “Well, at any rate we won't have to 
go through another campaign.” 

The optional mode also permits of ex- 
periment before wide adoption. If the sys- 
tem does half that it promises to do for the 
people of Los Angeles County it will be 
surprising if the people of San Francisco 
and Alameda Counties fail to adopt. 

Experiment should be possible. To in- 
vent a plan as defective in operation as the 
one under critcism would be difficult; 
to discuss one not far better would be im- 
possible. (Journal of the American Judi- 
cature Society.) 


* * . 


The progress of state bar integration is 
proceeding rapidly, and each year shows 
considerable new development in this field. 
The following states have statutory integra- 
ted bars: North Dakota, Alabama, Idaho, 
New Mexico, California, Oklahoma, Utah 
South Dakota, Washington, North Caro- 
lina, Arizona, Nevada and Mississippi 

In Kentucky integration has been ac- 
complished by statute authorizing the court 
of appeals to promulgate rules for the or- 
ganization and government of the bar, and 
except for the limitation of the amount to 
be charged for annual dues and a restric- 
tion on the right of the court to define the 
practice of law, the act leaves all details 
as to organization and government to the 
court. 

In Missouri integration has been brought 
about in some measure by judicial order 
or by rules of court. This was apparently 
Missouri’s answer to the action of the legis- 
lature in defeating the efforts of the bar 
association to join those where statutory 
integration has existed. 

Thus, nearly one-third of the states of 
the union have accomplished bar integra- 
tion. In the following states: South Caro- 
lina, Oregon, Kansas, Indiana, Iowa, Mich- 
igan, Georgia, Arkansas, Tennessee, Wis- 
consin and Minnesota, the bar associations 
of the states have approved statutory inte- 
gration and will be endeavoring to secure 
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the passage of such an act in the 1935 ses. 
sion of the legislature. 

It is interesting to note that Kansas was 
one of the first states to discuss and put 
before the bar association a bill for bar in. 
tegration by statute, and yet at this writing 
it still remains to be accomplished. This js 
probably due to the fact that there are 
many lawyers in the state of influence who 
for reasons of their own desire to individ. 
ually oppose the action of the State Bar 
Association. In every state where integra- 
tion has been accomplished, the same objec- 
tions have been raised and the same argu- 
ments have been used, and in all instances 
they are generally the result of a failure to 
spend any time or give any attention 
whatever to the subject, and the individual 
opposition is never based upon facts. 


* * - 
THe Crime CoNnFERENCE IN WaASHINGTON 


The Attorney General’s Conference on 
Crime which was held in Washington on 
December roth to 13th was of great in- 
terest to lawyers. Of the 600 delegates pres- 
ent one-third were members of the bar, 
and there were included Federal, state and 
lccal law enforcement officials, criminolo- 
gists, bar association representatives, so- 
ciologists, penologists and many others. 
Seventy-five organizations representing 
every state sent delegates to organize a na- 
tionwide campaign against crime. 

The principal recommendation made by 
the conference favored the establishment of 
“a national scientific and educational cen- 
ter in Washington, D.C., for the better 
training of carefully selected personnel in 
the broad field of criminal law administra- 
tion and the treatment of crime and crim- 
inals,” and further suggested the appoint- 
ment of an advisory committee to work out 
the details. 

It was also proposed that the conference 
be developed into a continuing organiza- 
tion with meetings biennially or oftener, on 
the call of the Attorney General, a sugges- 
tion made by Scott M. Loftin, president of 
the American Bar Association, in_ his 
speech to the conference. 

A third resolution suggested that “effec- 
tive cooperation by all departments and 
agencies of Federal, state, county and lo- 
cal authorities is essential to the accom- 
plishment of our great objective. No en- 
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croachment upon state authority is in- 
tended.” 

Of particular interest to lawyers was the 
resolution urging adoption of the model 
cote of criminal procedure prepared by the 
American Law Institute and_ specifically 
recommending the following procedural 
provisions: 

“1, Giving the accused the privilege of 
electing whether he shall be tried by jury 
or the court alone. 

“2. Permitting the empanelling of al- 
ternate or extra jurors to serve in the 
case of the disability or disqualification 
of any juror during trial. 

“3. Permitting trial upon information 
as well as indictment. Where indictment 
by grand jury remains a constitutional 
requirement, waiver should be allowed. 

“4. Providing for jury verdicts in crim- 
inal cases by less than a unanimous vote 
except in the case of certain major fel- 
onies. 

“s. Adopting a principal that a crim- 
inal defendant offering a claim of alibi 
or insanity in his defense shall be re- 
quired to give advance notice to the 
prosecution. 

“6. Adopting a rule permitting court 
and counsel to comment to the jury on 
the failure of the defendant in a criminal 
case to testify in his own behalf.” 

* * * 
Unautuorizep Practice News 


The Committee on Unauthorized Prac- 
tice of the Law of the American Bar As- 
sociation has just issued the first number 
of Unauthorized Practice News, a current 
review of bar activities to curb the unlaw- 
ful practice of the law. It is contemplated 
that this will be published monthly and 
anyone desiring to receive it without charge 
should write the American Bar Association 
at 1140 North Dearborn Street, Chicago, 
and make that request. 

In the first issue the recent decision in 
Land Title Abstract and Trust Company 
vs. Jack B. Dworken, et al., is summarized 
and pertinent paragraphs from it are quot- 
ed. The Supreme Court of Ohio sustained 
the contention of the plaintiff in those 
cases, thereby upholding every claim which 
was presented by the bar. 

A declaration of principles signed by the 
Cleveland banks is published in full. This 
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agreement was entered into as a result of 
negotiations with the Cleveland Bar As- 
sociation, and as a result a suit filed by the 
Bar Association has been dismissed. Ac- 
tivities of the Unlawful Practice Commit- 
tee of the Tampa Bar Association are also 
detailed. It is the hope of the American 
Bar Association Committee on this subject 
that this monthly pamphlet will prove of 
value to local and state associations which 
are engaged in litigation or negotiation to 
prevent the practice of law by laymen or 
lay agencies. 
* i 7 


JupictaL SELECTION CONFERENCE IN 
CINCINNATI 


On October 20th an all day conference 
organized by the Cincinnati Bar Associa- 
tion and held under the auspices of the 
Ohio State Bar Association in Cincinnati 
discussed the “selection and tenure of 
judges in Ohio.” 

Professor Edson R. Sunderland of the 
University of Michigan outlined the sub- 
ject by dividing it into ten separate di- 
visions, each of which was discussed sep- 
arately during the course of the day. The 
aim of the conference was to make the dis- 
cussion coherent and end it with a sum- 
mary of the ideas expressed, which was 
given by Mr. Newton D. Baker of Cleve- 
land. Mr. Charles P. Megan, of Chicago, 
was a speaker on this program. 

A verbatim report of this very able and 
interesting discussion is being published in 
the current issue of the Cincinnati Law Re- 
view and will be available without charge 
on request to American Bar Association 
headquarters. 

. . . 


At the election in California November 
6th, 1934, huge majorities were piled up 
for the four constitutional amendments sub- 
mitted to the people. These amendments 
provide for: 

1. A State Department of Justice of Cali- 
fornia having general supervision, control 
and coordination of all law-enforcement 
agencies, including prosecutors, local po- 
lice forces and sheriff's officers acting in 
a police capacity, and giving the State At- 
torney-General the power to enter any 
county where the law is not being enforced, 
to act as district attorney for the county 
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and to conduct the investigations and prose- 
cutions. 

2. Comment by the judge and prosecutor 
upon the failure of the defendant in a crim- 
inal case to take the witness stand in his 
own defense, and providing for such com- 
ment by the court in charging the jury on 
the evidence and the testimony and cred- 
ibility of any witness as in its opinion is 
necessary for the proper determination of 
the case. 

3. The right of a prisoner to plead guilty 
to a felony when brought before a com- 
mitting magistrate, but only when he is 
represented by counsel, after which he 
shall go before a superior court judge for 
sentence. 

The fourth amendment was the new 
method of nominating and electing judges. 

All of these amendments are of particu- 
lar interest to the bar because they indicate 
what can be accomplished in remedying de- 
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fects in the administration of justice where 
a unified and integrated bar working to 
gether goes about it. 

* * * 

On December 27 the Board of Govern. 
ors of the State Bar of Oklahoma passed 
the following resolution: 

“BE IT RESOLVED that the Board 
of Governors endorse the plan proposed 
by the Committee of State Bar Exam- 
iners in its discretion to require a cer. 
tificate from the National Conference of 
Bar Examiners on the character and past 
record of applicants for admission to the 
Bar of Oklahoma by transfer from the 
bar of other states.” 

By this action Oklahoma becomes one 
of six states which thus far have placed 
the “foreign attorney” plan in effect, the 
other jurisdiction being California, Dela- 
ware, the State of Washington, Nevada 
and Texas. 


eAmong Ourselves 


The proposed Corporation’ Code, draft- 
ed by a committee of the State Bar As- 
sociation, was approved by the Legislative 
Council at its last meeting in Topeka on 
November 15th and recommended for pas- 
sage by the Legislature by a vote of 18 to 


I. 
s * * 


On December 18th, the Reno County 
Bar Association, upon call of its president, 
Roy C. Davis, of the firm of Malloy, Davis 
and White, held its Annual Smoker and 
get-together at the Carey Lake Country 
Club in Hutchinson. At the meeting com- 
mittees were appointed to take up the mat- 
ter of uniform charges on routine matters 
and cases, the Committee being instructed 
to make recommendations as to minimum 
fees in all routine matters, and to further 
take steps to discipline all members violat- 
ing the minimum charge rules. 

* * * 

An action was tried in the District Court 
of Shawnee County, Kansas, before Judge 
Otis E. Hungate on January 3 and 4, 
which attracted wide spread attention. Ray- 
mond McMahon, a student at the Kansas 
State Agricultural College at Manhattan 
sought to enjoin the Board of Regents from 
enforcing compulsory drill and compulsory 


military training at the Agricultural Col- 
lege. Arguments at length involving serious 
questions of State and National policy were 
argued by Attorney-general Boynton, As- 
sistant Attorney-general Ralston, represent- 
ing the State, Ralph T. O’Neil, represent- 
ing the Board of Regents, Harry Colmery, 
as a friend of the court, and Ed Rooney, 
representing the plaintiff. 
. * * 

Judge C. W. Ryan was re-elected 
Judge of the Brown, Doniphan and Nema- 
ha district. He had opposition in the pri- 
mary and election but won by a large ma- 
jority. 

* * * 

On December 15th memorial meetings 
of the Shawnee County Bar Association 
were held for the late Eugene S. Quinton 
and Alf. E. Crane. Many letters from out 
of town district judges and lawyers, eul- 
ogizing Mr. Crane, were read, and a num- 
ber of other out of town lawyers spoke 
in person at the meeting. 

a ° * 

W. H. Ryan, veteran Girard attorney, 
and member of the House of Representa- 
tives, has created quite a bit of interest by 
the declaration that he will introduce a bill 
in this session of the legislature to abolish 
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both the House and the Senate and set up 
in its place a one-body legislature. 
* * * 

Mrs. Homer Hoch, wife of Homer Hoch, 
Chairman of the Corporation Commission, 
died of pneumonia on January 3rd, 1935. 

* * * 

The Twenty-fourth Judicial District Bar 
Association met in December as guests of 
the Pratt County Bar Association at Pratt, 
and enjoyed a very fine banquet and enter- 
tainment. 

* * 7 

Clem Hall of Coffeyville has been ap- 
pointed deputy Probate Judge and Ray- 
mond Belt of Coffeyville has been appoint- 
ed deputy County Attorney of Montgom- 
ery County. 

* * * 

“In Legislative matters Reno County has 
been loyal to its members of the State Bar 
Association, electing Walter F. Jones, of 
Hutchinson, State Senator from the Pratt- 
Kingman-Reno County District, and 
Charles Hall, lawyer of Hutchinson, to 
the Legislature from that District. Both 
are lawyers of long experience, and qual- 
ified from past experience in legislative 
matters.” 

* * * 

About four hundred out of town law- 
yers attended the banquet in honor of Chief 
Justice Johnston’s fiftieth year of service 
upon the supreme bench on December 1st 
at the Hotel Kansan in Topeka. 


* . * 

Judge Jo E. Gaitskill, who retired as 
District Judge on January 14th, 1935, has 
resumed the practice of law at Girard. 

* * e 

Hon. Fred J. Evans of Garden City has 
been appointed by Governor Landon to fill 
the vacancy caused by Judge H. E. Walter’s 
death, and has been taking care of the 
court business in various counties since his 
appointment. The first regular term will 
be at Garden City, beginning January 14, 
1935. 

* . * 

George L. Stevenson, Pittsburg lawyer 
and President of the Crawford County, 
Kansas, Bar Association, died at his home 
in Pittsburg on December 20, 1934, as the 
result of a cerebral hemorrhage. He had 
been in failing health for the past three 
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years, which had prevented him from ac- 
tive practice most of that time. He was 
a graduate of Kansas University in the 
class of 1922, was admitted to the practice 
of law shortly thereafter and has practiced 
his profession at Pittsburg since that date. 
He is survived by his widow, Mrs. Wilmot 
Stevenson of Pittsburg, and his mother, 
Mrs. Ida M. Stevenson of Lawrence. Fun- 
eral services were held in the Court Room 
at Pittsburg on December 21, 1934, and 
talks were made by C. O. Pingry and A. 
B. Keller, of the Crawford County Bar. 


Brown County Bar gave a reception for 
Mr. and Mrs. John L. Gernon, newlyweds, 
at the Hiawatha Country Club. Mr. Ger- 
non is a member of the local bar and Mrs. 
Gernon was former court reporter for the 
Twenty-second Judicial District. 

* * * 

The Saline County Bar Association had 
as its guests at a meeting held in Novem- 
ber the attorneys from the other three 
counties of the Thirtieth Judicial District. 
Mr. S. E. Bartlett of Ellsworth read a pa- 
per on the subject of “Lawyers’ Fees” 
which was followed by a general discussion 
of the subject. The meeting was the out- 
growth of the very cordial cooperation 
which existed between the bars of the four 
counties of this district during the recent 
campaign for the re-election of Judge Dal- 
las Grover. Almost without exception, re- 
gardless of partisan affiliations, the law- 
yers of the district publicly endorsed Judge 
Grover and worked for his re-election 
with most gratifying results. 

* * ” 

P. Louis Zickgraf, former Deputy Dis- 
trict Clerk of Crawford County and for 
many years last past a practising attorney 
at Pittsburg, was found dead at his home 
on the evening of December 28, 1934. Of- 
ficers are working on clues in an endeavor 
to discover his murderers but have been 
unable to make much progress. He was a 
veteran of the Spanish-American and the 
World wars. 


Warren G. Grant of Independence for 
the past six years the County Attorney of 
Montgomery County has been elected to 
the State Legislature and is now in To- 
peka discharging his duties. 
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The Seward County Bar Association en- 
tertained with an informal dinner party at 
the Liberal County Club on Monday even- 
ing, January 14th, 1935, at seven o'clock. 
Members of the bar from all the surround- 
ing counties, and from Texas and Beaver 
County, Oklahoma, and their wives, were 


invited to attend. 
« * 


Mr. Tom Pringle of Wellington, spent 
a part of the holidays visiting with his 
wife’s parents, Dr. and Mrs. H. C. Mayer 
of Junction City. 

* 


The Montgomery County Bar Associa- 
tion held its regular annual meeting and 
banquet in Independence on January 12th. 
The speakers were Honorable Orie L. 
Phillips of the United States Circuit Court 
of Appeals and Dean Wm. L. Burdick of 
the K. U. Law School. The newly elected 
officers are as follows: Harold McGugin, 
Coffeyville, President; John M. Cook, In- 
dependence, Vice President; Frank Clam- 
pitt, Independence, Secretary; and Jay W. 
Scovell, Independence, Treasurer. 

* * * 

The Seward County Bar Association 
meets every Saturday noon at the Hotel 
Warren in Liberal. Any visiting member of 
the bar is welcome. 

* * * 

The newly organized Third District 
Lincoln Day Club has for its President, C. 
A. Burnett of Pittsburg. Frank Clampitt 
of Independence is the Secretary and 
Treasurer; A. R. Lamb of Coffeyville is 
the Chairman of the Committee on By- 
Laws; Jay W. Scovel of Independence and 
Harold McGugin of Coffeyville are on the 
Speakers and Finance Committee. The 
club is patterned after the Kansas Day club 
and will hold its first annual meeting in 
Independence on February 12, 1935. 

* * * 

David J. Wilson is retiring of his own 
accord from the office of County Attorney 
of Meade County and is opening his own 
office for the practice. He is succeeded as 
County Attorney by Mr. Frank Sullivan, 
who has previously held the office. 

* * * 

The Crawford County Bar Association 
held its annual meeting on November 19, 
1934, and elected the following officers: 
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President, George L. Stevenson; Vice Pres. 
ident, A. J. Curran; and Secretary-Treas. 
urer, Lawrence M. Walker, all of Pittsburg, 
It was decided to hold their traditional 
banquet during February, 1935. 


If you were an attorney looking out your 
office window in Hiawatha and saw 4 
farmer trucking a load of fodder down the 
business street for the first time in your 
life, you might be of the opinion that that 
does not concern you, but it does. Less 
grass and corn in Brown County this year 
than for forty years. 

*_ * 


A. E. Elias, Don A. Russell, E. A, 
Schwartkopf and W. H. Russell, and their 
wives, attended the Mid-Winter meeting 
of the Southwestern Kansas Bar Associa 
tion at Dodge City, on January 5. 

*_ * 

Chet Stevens of Independence has been 
appointed City Attorney and is now battl- 
ing the traffic violators in Police Court. 

* * e 

The Brown County Bar is proposing 
monthly meetings to discuss procedure, 
ethics, public relations and other questions 
of mutual interest. 

* . * 

The annual Turkey Shoot of the Shaw- 
nee County Bar Association was held on 
the Saturday preceding Thanksgiving at 
the Indian Grange Hall, north of Topeka. 
A turkey dinner was served -and about 
forty targets were utilized in the shooting 
contests. Many lawyers from other parts of 
the state attended, in addition to members 
of the local Bar Association. Among those 
attending were Judges Harvey and Thiele 
of the Supreme Court, Homer Hoch, Chair- 
man of the Corporation Commission, 
Earnest E. Blincoe, of Fort Scott, a mem- 
ber of the Commission, W. K. Thompson, 
formerly of the Shawnee County Bar, but 
now of the Denver bar, C. D. Welch of 
Coffeyville and others. 

. * a 

Judge Lorin T. Peters of Ness City, 
Judge of the Thirty-third District was ser- 
iously injured in an automobile accident 
early in December, and was unable to meet 
his Rule Day assignments and may not 
be able to hold court for some time, though 
gradually convalescing. 
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Robert W. Wagstaff of Independence, 
Kansas, for the past year and a half a mem- 
ber of the firm of Wagstaff and Scovel has 
accepted a position with the Sinclair Re- 
fining Company at Kansas City, Mo. He 
js associated with the legal department in 
the Midland Building. 

. o * 

Harry W. Hart of Wichita was recently 
elected as a member of the Board of Di- 
rectors of the Wichita Chamber of Com- 
merce to serve for a three-year term. 

* . * 


Robert M. Clark, a graduate from Wash- 
burn Law School in 1934, who has been 
practicing law from the office of Irving 
M. Platt at Junction City since his gradu- 
ation, has recently accepted a position with 
the Legal Department of the Santa Fe 
Railroad. His headquarters will be in To- 


peka. 


Harold Zimmer is the new County At- 
torney of Ford County. He is a graduate of 
Boulder, Colorado, and passed the Kansas 
Bar examination in June, 1934. He made 
the acquaintance of many Kansas lawyers 
at the State Bar at Wichita last May. 

* * * 


W. C. Ralston, who has been Assistant 
Attorney-General of the State of Kansas 
for the last fourteen years has opened an 
office for the general practice of law at 
312 Central Building, Topeka. 

* * * 


The Southwestern Kansas Bar Associa- 
tion held its annual winter meeting at 
Dodge City on January 5th. It was, in the 
opinion of many of those present, the best 
meeting the association has had in some 
time. 

Judge W. A. Dowler of Kenora, Can- 
ada, a visitor in Dodge City, was given a 
place on the program, both in the afternoon 
and at the banquet, in his afternoon talk 
giving a brief explanation of the judicial 
system of Canada. Among the other speak- 
ers were Dr. W. L. Burdick of Lawrence, 
William Osmond of Great Bend, Bruce 
Hurd of Topeka, E. R. Thorpe of Lakin, 
and Ham Bell. 

The new officers elected are: W. H. Rus- 
sell, LaCrosse, President; H. W. Stubbs, 
Ulysses, Vice President; John Swader of 
St. John, Secretary-Treasurer; Karl Miller 
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of Dodge City and C. C. Wilson of Meade, 
members of the Executive Committee. 
o oo * 

The annual banquet of the Wichita Bar 
Association was held on Saturday evening, 
January 14th. Douglas Hudson of Fort 
Scott, President of the State Bar Associa- 
tion, was the principal speaker. Ben Alford 
was elected President to succeed Honor- 
able Thorton W. Sargeant, and William 
C. Hook and William Kahrs were elected 
members of the Board of Governors. 

. * * 


Judge Fred J. Evans, of Garden City, 
successor of Judge Harry E. Walter, as 
the Judge of the Thirty-second District, has 
been busy at work holding court and clear- 
ing up the dockets in the several counties 
of the district. Some of our attorneys at- 
tended his court at 

* 


Dighton, Jan. 8th. 
* * 

John Bertenshaw of Independence, the 
senior member of the firm of Bertenshaw 
and Veeder, was recently elected President 
of the Chamber of Commerce. 

am a . 

Harold B. Hauser, formerly associated 
with the law firm of Ebright and Smith of 
Wichita, but more recently an investigator 
under Roland Boynton, former Attorney- 
General, of Topeka, will fill the same po- 
sition under Clarence Beck, the present 
Attorney-General. 

* * . 

P. E. Nulton and R. L. Letton have en- 
tered into a partnership and will practice 
law under the name of Nulton & Letton, 
with offices in the First National Bank 
Building in Pittsburg. 

* . * 

Clarence Beck, the new Attorney-Gen- 
eral, has announced the personnel of his 
office, as follows: John G. Egan, first as- 
sistant, and in addition Roy S. Parker, Hill 
City, Earl B. Swarmer, Kansas City, Kan- 
sas, Will Johns, Topeka, Theo F. Varner, 
Independence and Harold B. Hauser of 
Topeka, as investigators. 

al . . 

More than fifty members of the Bar As- 
sociation of the Fourth Judicial District 
were the guests of Judge Hugh Means at a 
dinner at the Hotel Eldridge in Lawrence 
on January 17th. W. S. Jenks of Ottawa 
gave a resume of the provisions of the 
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Frazier-Lemke Act and a general discus- 

sion followed. Judge Hugh Means was 

again elected to the office of President of 

the Association and Basil W. Kelsey of Ot- 

tawa was elected Secretary and Treasurer. 
* * * 


One of the features of the Southwest 
Kansas Bar meeting at Dodge City on 
January 5th, was the presentation of a leath- 
er zipper bag to Hon. H. Llewelyn Jones of 
Meade. The presentation was by Albert 
Watkins, immediate past President of the 
association and an old time friend of Mr. 
Jones. Attorney Jones is the dean of the 
Southwest Kansas Bar, and received timely 
recognition of his status. He has practiced 
within the states for more than a half cen- 
tury, starting his career in London in 1873. 
After more than sixty years in the practice, 
and in spite of his eighty-three years, Mr. 
Jones is still active; he is in his office every 
day, never misses a motion day nor any of 
the regular terms, and sets an example for 
regularity that should be a model of all 
young attorneys. Mr. Jones is recognized as 
one of the best title lawyers in Kansas. 

* e * 


The present officers of the Harper 
County Bar Association are Harvey O. 
Davis, President; E. C. Wilcox, Vice Pres- 
ident, and Miss Myrtle Youngburg, Secre- 
tary-Treasurer. 

* * * 


On December 22nd, 1934, the Johnson 
County Bar Association was called together 
for the purpose of discussing a number of 
questions in regard to new legislation and 
for the purpose of making arrangements 
for observing John Marshall Day, February 
4th, 1935. On February 4th of last year the 
bar observed John Marshall Day and in- 
vited John Milton Phillips, a young student 
orator of Kansas City, Kansas, who won 
the oratorical contest of the Kansas City 
Star, to deliver the address, which was de- 
livered in the auditorium of the John P. 
St. John Memorial High School building 
in Olathe before the student body under the 
auspices of the Johnson County Bar. At 
the suggestion of Professor Reist, superin- 
tendent of the high school, and by unan- 
imous vote of the student body, John Mar- 
shall Day was made an annual event to 
be held on the 4th of February of each 
year. Honorable Leslie J. Lyons of the Kan- 
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sas City Bar has been invited to deliver the 
address on February 4th of this year. 


Judge Harry E. Walter of the Thirty. 
second Judicial District departed this life 
on the 21st day of November, 1934, after a 
prolonged illness. 

Judge Walter was born in Wahoo, Ne. 
braska, November 8, 1884. He came to 
Kansas with his parents while a small child, 
was educated in the common schools, the 
Central Normal School at Great Bend, and 
Sterling College at Sterling, Kansas. He 
was admitted to the bar in 1916. Prior to 
his admission to the bar, he served as 
superintendent of the city schools at Syra- 
cuse, County Treasurer of Hamilton Coun- 
ty, and as a member of the legislature from 
that county. He was elected Judge of the 
Thirty-second Judicial District in 1926, 
again without opposition in 1930, and 
again without opposition in 1934. He is 
survived by his widow, five daughters and 
four grandchildren. 

His death seems the more sad when we 
think that he was called away in the prime 
of life. His future appeared as his past has 
been—useful and successful. 

While modest and unassuming, Judge 
Walter was a magnificent figure in the 
professional and political structure of the 
state, his acquaintance and his influence 
were state-wide. 

* * * 


Mr. C. E. Birney, who has been Assist- 
ant County Attorney of Ford county since 
he came out of the university in ’33, is now 
County Attorney of Graham county, by 
appointment of Judge Skinner. He suc- 
ceeds J. S. Parker who is now in the At 
torney General’s office. 

* * * 


Judge W. A. Dowler, of Kenora, Can- 
ada, of the province of Ontario, was one 
of the visitors at the meetings of the South- 
west Kansas Bar Association and gave the 
meeting a rather international effect. Judge 
Dowler holds a life appointment from the 
Canadian Federal Government, presiding 
over one of the Canadian provincial courts 
of the province of Ontario. Judge Dowler 
gave some very interesting information on 
the courts and procedure in Canada, and 
was pleasantly received by the lawyers of 
Southwest Kansas. 





AMONG OURSELVES 


Judge Francis C. Price of Ashland, Kan- 
sas, has not returned as yet to the active 
practice. Judge Price entered the hospital 
more than a year ago. 

° « * 

Friends of Arthur C. Scates of Dodge 
City, Kansas, will be pleased to learn that 
after a siege of three months in the hospital, 
following two operations, he is privileged 
to come to his office occasionally. 

* * ” 


Judge Loren T. Peters of Ness City, of 
the 33rd Judicial District, has been con- 
fined to his home for a period of four 
weeks, following an automobile collision. 
Judge Peters suffered the fracture of three 
or four ribs and other injuries. 

* * * 


When Dr. Burdick appeared before the 
lawyers of the Southwest Bar at Dodge 
City, he asked all those who had sat in 
his classes at K.U. to rise. About one-half 
of the lawyers present stood up, among 
them several whose hair was as gray as 
Dr. Burdick’s, and paid him tribute. 

* * o 

The judges of the five districts which 
comprise the Southwest Kansas Bar As- 
sociation meet on the fourth Saturday of 
each month at Dodge City for a general 
resume of the work of their districts. The 
meetings have been valuable in many ways, 
not the least of which is to assure the at- 
torneys of uniform procedure in the courts 
of the five districts. The meetings were 
begun by Judge Roscoe H. Wilson of Jet- 
more. 

. * * 

For more than five years the bar of 
Ford County has lunched together each 
Saturday. They meet at 12:30 at the Har- 
vey Hotel in Dodge City, go over the 
problems of the bar and meet visiting at- 
torneys who are always gladly received. 
The lawyers close their offices Saturday af- 
ternoon. 

* o . 

Geo. R. Gould of the law firm of Gould 
& Gould is in Topeka, caring for his du- 
ties as Representative of the 96th District, 
Ford County. 

*_ * 
Frank E. Atwood of Jefferson City, Mis- 


souri, is the new president of the Mis- 
souri Bar Association. 
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The new County Attorney at Ashland, 
Clark County, is Mr. Eldon T. Walling- 
ford—succeeding an old timer: H. C. 
(Hank) Mayse. Mr. Wallingford is a form- 
er Clark County boy, but practiced in 
Hutchinson before returning to Ashland. 

* * * 


R. B. McDermott who resigned the of- 
fice of Probate Judge of Cowley County 
some months ago to enter the practice of 
law in Oklahoma was in an automobile 
accident while driving with his wife to 
his new location. Mrs. McDermott was 
killed in the accident and Mr. McDer- 
mott seriously injured. 

* * . 

Judge Lorin T. Peters of the 33rd Dis- 
trict had several ribs broken when his car 
skidded on the icy road between Otis and 
LaCrosse December 21st, 1934. Two other 
persons in the car were also injured. 

. » * 

Boone Winthrop Brooke died in the Vet- 
erans Hospital at Wichita in November, 
1934, where he had been under treatment 
for some time. Mr. Brooke was born March 
10, 1888, at Greenville, Iowa. He was edu- 
cated in Des Moines and Coe College, Ce- 
der Rapids. He worked on newspapers in 
Des Moines, New York and Chicago. Was 
First Lieutenant in Aviation in the World 
War. He married Esther Huffman of 
Kanopolis on April 30th, 1921. One son, 
Franklin, and his wife survive. Late in 
1924 Mr. Brooke was appointed County 
Attorney of Logan County by Judge J. C. 
Ruppenthal upon the resignation of H. W. 
Goodwin. He was thereafter twice elected 
to the place and shortly after the end of 
the last term moved to Hays where he has 
since practiced, recently in partnership 
with Delmas Haney. 

* * * 

The General Assembly of Missouri has 
been asked to appoint a Permanent Legis- 
lative Committee on Uniform State Laws 
to study and secure the enactment of such 
uniform state laws as may be suitable for 
Missouri. 

7 * * 

The 1934 membership in Missouri was 
the largest in the history of the associa- 
tion. 

* * > 

Mr. A. V. Roberts of Wichita was a 

Junction City visitor on January gth. 
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Kenneth W. Corder, son of J. F. Corder 
of Salina, Kansas, was married on De- 
cember 26th, 1934, to Miss Aurelia More- 
land Speer of Atlanta, Georgia. Mr. Corder 
is a graduate of the Michigan Law School 
at Ann Arbor and took his Bachelor of 
Arts Degree at the University of Kansas. 
He is practicing law in Atlanta. 

* * * 

Mr. Henry A. Ewing, retired pioneer 
Iola attorney and Civil War Veteran died 
in Iola December gth, 1934, at the age of 
ninety-three. 

* * * 

Mr. Arch L. Taylor died at Salina Jan- 
uary 17th, 1934, at the age of sixty-seven. 
He was a native of Saline County where 
his father was one of the earliest settlers 
on Gypsum Creek. He read law under 
J. G. Mohler at Salina and practiced at 
Salina, Colby, Russell and Oakley, and 
was county attorney of Thomas County 


several years. 
* * * 


Mr. Samuel L. Seaton, seventy-three, 
died January 29th, 1935, of pneumonia at 
St. Josephs Hospital at Kansas City, Mis- 
souri. He resided in Olathe since 1872, ex- 
cept for brief absences in Arkansas and 
Texas where he was in newspaper work. 
He was Pardon Clerk under Governor 
George H. Hodges. 

* * * 


Mr. Richard B. Shepard, eighty, died 
December 25th, 1934, at his home in Salt 
Lake City, Utah. Mr. Shepard studied law 
in Indiana, was admitted to the bar in 
Colorado, and moved to Kansas where he 
lived about twelve years. He was City At- 
torney of Anthony from 1879 to 1881 and 
County Attorney of Harper County from 
1882 to 1883. He moved to Utah in 1890 
and was a member of the state’s first two 


legislatures. 
* * 


The Judicial Council and other influences 
are urging group meetings of District 
Judges for the improvement of court ser- 
vice. Justice Harvey has been spokesman in 
this. The Southwest Bench has so met for 
a number of years past; the Northwest 
Bench for about four years. A request from 
Justice Harvey to all judges of the First, 
Second, Tenth, Twenty-second and Twen- 
ty-ninth Districts brought together all these 
judges, except Judge G. A. Roberds of 
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Olathe, at Leavenworth on November 24th, 
1934. Judges J. H. Wendorff, Lawrence F. 
Day, C. W. Ryan, E. L. Fischer, C, A, 
Miller, W. H. McCamish and W. M. Ben. 
ton were present. The Dean of the District 
Bench of Kansas, E. L. Fischer, presided, 

Judge McCamish discussed retirement of 
district judges; difficulties of handling con. 
tempt in divorce based on non-payment of 
alimony, provision for children, and at. 
torneys’ fees; judges of trial courts might 
be helpful to the Supreme Court if per. 
mitted to suggest matters apparently over. 
looked on appeals; in some cities courts 
keep a complete bar list and name in ro 
tation from the bar list an attorney to de. 
fend where indigent defendants need an 
attorney. 

Judge Day suggested that in some cases 
the Supreme Court fails to pass on all 
questions presented on appeal, with the 
result that that question once before the 
appellate court at times comes back with- 
out the views of the Supreme Court when 
the case is retired. The ruling of the Su- 
preme Court that the trial court shall in- 
struct the jury on all points of law, but 
further ruling that some omissions in cer- 
tain cases were not grounds for reversal, 
is confusing. 

Judge Fischer suggested that the judges 
make memoranda of important cases com- 
ing before them from time to time to dis- 
cuss at future meetings. 

The consensus of the meeting was that 
some system be found to meet the situa- 
tion as to contempt in divorce non-pay- 
ments. Also that it would help trial courts 
if all points presented on appeal were 
ruled on by the Supreme Court in such 
cases as are remanded for further trial. Also 
that the Supreme Court should adopt a 
definite rule that evidence erroneously ad- 
mitted is prejudicial or not. 

In answer to Judge Ryan, Judge Miller 
said that he appoints an attorney to talk 
to a defendant before taking plea of guilty. 
This was approved. Judge Ryan also dis- 
cussed placing parole power solely in the 
District Courts, and taking it from the 
Parole Boards which at times have in- 
adequate information as to defendants. 

The next Judges’ meeting of the North- 
east District is set for March 16th, 1935, at 
Kansas City, Kansas. 
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The talk this time is going to be about witnesses. Prof. Wigmore in 1907 remarked to some forty 
sleepy students in evidence, “The cross-examination of your chief witness is the most dangerous mo- 
ment in the trial for you and for your opponent.” I jotted it down but it was fifteen years later before 
| realized the full import of his words. 





It was the fourth day of a strenuous trial. One of my clients had told me her father was dead. A 
man walked into the court room in the presence of the jury, walked up to her and whispering tried to 
shake hands with her. She never moved a muscle of her face and refused to recognize him. He had 
been brought from Joplin by the special prosecutor and the police. He took the witness stand and testi- 
fied he was father of the woman. She again denied to me any knowledge of him. Cross-examination 
time came. I had been sizing him up, evidently a police character brought by police who had been 
using every effort to convict my client of a state offense. Gradually I began to draw out his police 
record, totally unknown to me. Noticing how he watched and winced I suddenly decided on a bold 
stroke. “You,” I shot at him, “once killed a man in Oklahoma.” He looked at the judge, at counsel 
for the prosecution, at the audience and said nothing. I repeated the question and he looked like a 
hunted animal. “Never mind answering if you don’t want to,” I generously offered. “That is all.” 
The witness was discredited. I felt my case won. However my client insisted on taking the witness stand 
over my objection, denied that this man was her father or that she ever saw him. 

After the jury at the end of two days deliberation convicted the woman, one of the jurors re- 
marked, “If that man wasn't her father how did her lawyer know he had killed a man.” It doesn’t pay 
to be too smart. 





Judge Dillon at Ohio State University made a remark to his class in evidence, like this, “If you 
are not sure of your ground, do not cross examine. Opposing counsel may lay a trap for you. Also the 
witness is likely to remember a lot of damaging things.” 

It is safe to say that perhaps more cases are lost on poor cross-examination than any other way. 





The average witness means to tell the truth. I have spent fourteen of my twenty-five years practice 
on the bench and of course have observed thousands of witnesses. In all these years I have been a 
searcher after truth; and a searcher after the “why,” the motivating cause of lying. 

There are definite ways of telling when a witness is lying and there are undefinable ways. Call it 
a sixth sense if you want to but it can be proven and it is capable of development, that some persons 
are almost always able to tell when a witness intentionally lies. 





Now to come to cases of definable ways. My first experience was in 1914 as judge of the city 
(county) court. The court room was so arranged that the witness sat with back to the light and face 
in semi-darkness. Immediately the witness chair was moved so that he would face the light and the 
judge. A witness has certain peculiarities of facial expression, movement of hands and parts of the 
body when not telling the truth. They are hard to enumerate. One learns however to pick them out. 

Some people think the lying witness is always nervous on the stand. This is not true. Quite fre- 
quently the lying witness is the most self-possessed person in the court room. In that case intona- 
tions of the voice, self assurance and a cockey demeanor is often what gives him away. A juror not 
being a specialist in analyzation of witnesses often fails to catch this. 





Some years ago suit was brought against a Greek candy dealer on West Douglas. The whole 
question was, “Did two transfer drivers deliver certain bags of sugar to his place?” They emphatically 
testified that they did. They told particularly of the circumstances. The Greek had but one witness. 
His daughter, about ten years of age, stated that they brought the sugar, that her father was away, 
that they refused to leave it without his receipt. I decided that the little girl was telling the truth. 
The so-called weight or preponderance of the evidence was on the other side and it was argued that 
her interest destroyed the value of her testimony. Also it was claimed she was being influenced by 
her father. Claimants thought the court had made an egregious if not a worse error. The case was 
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ended just before noon. At three o'clock claimants reported they had found the sugar at a store on 
South Topeka where it had been delivered. The girl told the truth. 

Did the drivers lie? I think not intentionally. They probably had their jobs at stake or would 
have been compelled to pay for the sugar. In their eagerness to clear themselves they persuaded them- 
selves into the belief that they had actually delivered it to the Greek’s place. 





That brings up another subject. Often witnesses unintentionally misrepresent things. Testifyi 
is new to most witnesses. They are nervous. They say things they do not intend to say and having 
done so believe they must stand back of their mistakes. 

For instance in a robbery case. The question was upon the identification of a robber by his 
voice and his alleged acquaintance with the man robbed. A number of persons testified he went by 
the name, we will call it, “Bill.” That wasn’t it. The man testified the robber had often visited his 
store before the robbery. Other witnesses said the robber had called him “Bill” during the robbery, 
On cross-examination the proprietor was asked if he was known as “Bill” by his friends. He re. 
plied that he was not. Instantly he knew he had made a mistake. But evidently feeling that he 
must stick by his story he refused to change it to the truth. The fact was that he was generally known 
as “Bill” and the accused party had often heard him called that just as witnesses had testified. The 
jury hung. The robber went free after two trials, largely because the proprietor couldn’t get away from 
an accidental lie. 





Ask a witness if he has talked to his attorney. At least five times out of ten he will deny it. 
He fears it might hurt his case to admit it when in fact every one knows he has and that the at- 
torney could not have prepared the case without talking to him. If he will honestly state that he had 
talked no one would be hurt. 





Another case. A written contract was involved. The plaintiff suing believed it had been lost. 
Without the written contract he had a claim for a large sum of money. The other party was dead. 
Gilbert Frith, attorney of Emporia, now deceased, was conducting the cross-examination. He led 
the witness along. Every question was framed to convey to the witness that the written contract 
was gone. The witness had all the self assurance of a “Dizzy” Dean on the pitching mound. He felt 
the case was won. He knew the other party was dead and the contract lost. His testimony fairly 
glowed with satisfaction. 

But the preceding night Mr, Frith had found the written contract. When the stage was fully 
set he casually handed the written contract to the witness for identification. No scene in any play 
was ever more dramatic. The witness slumped like a man in his last agony. A recess was taken and 
the case dismissed. 

That night the witness went to his home in Eastern Kansas and the associated press carried a 
story of his suicide. Even tragedy sometimes follows the witness from the chair. 





Now most witnesses are inherently honest. They mean to tell the truth. Given a fair chance most 
of them will. Unfamiliarity with courtrooms, unexpected questions on cross-examination, an attempt 
to conceal a part of the truth while telling the rest, an unintentionally false answer, inability to speak 
what is intended, these are a few of the things that cause false testimony. 





The cross-examiner must, in my opinion, make up his mind before he starts whether he has a 
witness who is deliberately falsifying, one who is unintentionally doing so and perhaps carelessly, 
or one who is telling and will continue to tell the truth. On that decision rests very largely the 
success or failure of cross-examination. 





Just one more little incident before we close of how the judge himself was fooled. A man was 
tried and convicted of a felony. He had been in an oil well explosion and looked just like the or- 
dinary person thinks a felon should look. He came up for sentence. The penalty was a long one, 
burglary in the second degree. His defense had been an alibi, so good it was called “the perfect alibi.” 
In fact too perfect. He was asking for a parole under a conviction not parolable by the district 
judge. The judge looked him squarely in the eyes and said, “I can’t parole you on this charge. But if 
the county attorney is willing I will let you plead guilty to the lesser offense of grand larceny and 
consider the parole.” Looking just as straight at the judge he said, “But I did not do it and am 
not guilty.” Not to be outdone in directness the judge replied, “Then I will give you a new trial but 
if convicted there will not be a parole.” He refused to change. The new trial was had. After 45 
minutes a second jury said “not guilty.” 

The man’s face was a study. He had accepted conviction stolidly. He was apparently stunned 
by acquittal, so much so that he watched the jury go out without a smile or a thank you. Was the 
judge fooled? But then his face was not a natural one. Fire had changed him. 





A layman’s challenge. “Say, I have a kick on the courts. What's the matter with your dignity? You 
know I saw a Federal Judge, not a District one but higher up, out on a golf course, one sock half 
down, a cigarette tucked in one section of his mouth and a bashed white hat stuck on one corner 
of the topmost portion of his anatomy. Dignity of the courts. Bah!” 

Well we didn’t see it. 
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Kansas Annotations 
to the 
Restatement of the Law of Torts 


This is the first installment of the Kansas Annotations to the 
Restatement of the Law of Torts. The installment covers Sec- 
tions 13 to 20, inclusive, of the Restatement. These sections 
restate the common law of battery. These annotations have 
been prepared by F. J. Moreau, of the University 
of Kansas Law School. 
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Chapter 2. 
INTENDED INVASIONS OF INTERESTS OF PERSONALITY 


TOPIC 1. THE INTEREST IN FREEDOM FROM 
HARMFUL BODILY CONTACT 


ANNOTATION Sec. 13—Battery—Harmful Contact. 


It is well nigh impossible to fit cases which are teeming with life, procedural 
angles, contributory negligence, and statutes of limitation into the narrow con- 
fines of a section of the restatement. The word “battery” as used in this section 
defines an intentional tort. Though both direct and indirect injuries are included, 
unintentional torts are excluded. Due to the liberal Kansas code of civil pro- 
cedure, it is not surprising to find that our decisions tend to use the word “bat- 
tery” as a broader term than section 13 permits (or not to use it at all). Inasmuch 
as the Kansas pleader does not even need a theory as to the nature of his cause 
of action, Tire Co. v. Kirk, 102 Kan. 418, the result has been that suits have 
been brought to recover damages for injuries received, and the plaintiff suc- 
ceeded or failed according to the facts pleaded and proved. No label for the 
cause was necessary and none was used. When the substantive rights of the 
parties depended upon whether the wrong was intentionally or unintentionally 
inflicted, the court has always made the distinction. 

Relying on Bouvier’s Law Dictionary the court in Laurent v. Bernier, 1 Kan. 
428, said that an action for a battery is maintainable for a negligent wounding. 
Thus the word “battery” is broader than as used in section 13. The cases cited 
by Bouvier do not warrant such a holding or statement, however. In Williams 
v. Townsend, 15 Kan. 569, the action was in the nature of trespass for assault 
and battery which happened while defendant was illegally hunting upon the 
land of another, and struck the plaintiff while thus illegally shooting at prairie 
chickens, and a judgment for the plaintiff was sustained without any other ex- 
planation. Of course, this harmful contact could not have been a battery under 
section 13 for the requisite intent was lacking. 

In several cases, such as James v. Hayes, 63 Kan. 133; Burnell v. Bradbury, 
69 Kan. 444, and Bolin v. Ballinger, 131 Kan. 685, the court clearly refrains from 
stating the nature of the action. In the first of these cases it was not improper to 
instruct that “it makes no difference whether defendant intended to hit the 
plaintiff or not” and this was correct under the facts because there was no such 
problem involved as contributory negligence, assessment of punitive damages, 
etc. In such cases the defendant is liable whether he did the shooting intentional- 
ly or negligently. The same thought was expressed in Walbridge v. Walbridge, 
80 Kan. 567, as follows: “In civil actions for damages the intent of the defendant 
becomes material only where the act which occasions the injury is not unlaw- 
ful, or where it affects the amount of recovery.” 

On the other hand, the Kansas Court has always distinguished intentional 
from unintentional torts when the distinction was material to the case. Thus in 
Eckerd v. Weve, 85 Kan. 752, the defendant sought to rely on plaintiff's con- 
tributory negligence and the court said, “The action is for damages for willful 
assault and battery, and not for negligence”. In Hershey v. Peake, 115 Kan. 
565, the result depended somewhat on which of two statutes of limitation ap- 
plied to the facts, and the court said, “The fundamental distinction between as- 
sault and battery on one hand, and negligence on the other is that the former is 
intentional and the latter unintentional”. Again, in Cordell v. Standard Oil Co., 
131 Kan. 221, in order to relieve the plaintiff of the need of proving actual bodily 
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injury, which is necessary in this state in negligence cases before damages are 
recoverable for fright as such, the court said, “The present action is not one for 
damages caused by negligence, but is one for damages caused by a positive un- 
lawful act of the defendant”. On the same issue, see Gariety v. Fleming, 121 
Kan. 42. 

Except for the very early cases noted, the Kansas court has substantially fol- 
lowed section 13, for when the facts raised the usual issues of a common law 
battery, the court has always recognized the incidents of such a battery, and ap- 
plied the principles of law accordingly. And the judgments in those early cases 
are sustainable on the theory of negligence, or on the familiar theory that one 
is deemed to intend the natural and probable consequences of his acts. In fact, 
this is the only possible basis on which the quotation from Bouvier in Laurent 
v. Bernier can be justified. That is, a shooting among people is such an unlawful 
and unsocial act that the intent to harm can be found from the recklessness of 
the act. It is the writer’s opinion that our court has carried this doctrine of 
liability for the natural and probable consequences of an unlawful act too far. 
To say as in Williams v. Townsend, 15 Kan. 569, that merely because one is 
illegally hunting prairie chickens, he is ipso facto liable for an injury resulting 
from such a shooting is rather weak legal reasoning. The rule is a good one only 
when holding a defendant liable for results which are truly the natural and 
probable ones of the unlawful act. See Walbridge v. Walbridge, 80 Kan. 567, 
and also the annotations to sections 16 and 20 on this same question. Perhaps 
the restricted language of section 13 will cause our court to pause in its tendency 
to turn the natural and probable consequences rule into a rule of absolute liabili- 
ty. Aside from this it seems that the court has always known its true course, no 
matter how difficult the navigation, nor how stormy the weather. What differ- 
ence does it really make that the course was not given a label? 


ANNOTATION Sec. 14—Necessity of Act by Defendant. 

Section (2) of the restatement and the comment thereto defining the word 
“act” specifically say that there can be no act except it be the product of volition. 
But the will need not be free in the sense that it is not under any pressure or 
urging of any kind. For a muscular reaction not purely reflexive is still volitional. 
But it seems that the actor’s mind must grasp the situation. Our research thus 
far reveals no case in which the Kansas court states its understanding as to the 
nature of an act. But in Seals v. Snow, 123 Kan. g1, the court held, with the 
great weight of authority, that an insane person is fully liable for his torts. The 
reasons for imposing this burden on people without minds are fully stated in 
the opinion. It is pertinent to note that an insane person was held liable on his 
note to a holder in due course in First National Bank v. Kallash, 135 Kan. 73. 


ANNOTATION Sec. 15—What Constitutes Bodily Harm. 

Our search does not indicate that our court has ever defined “bodily injury” 
as such, but four cases throw considerable light on the subject. These cases clearly 
separate mental suffering from physical pain, and physical injury. 

Salina v. Trosper, 27 Kan. 544 Whitsel v. Watts, 98 Kan. 508 

Clemm v. Santa Fe, 126 Kan. 181 Lonergan v. Small, 81 Kan. 48 

The first two cases above cited are pure negligence cases, and in view of 
the Kansas rule that there can be no recovery for mental suffering in negligence 
cases unless some bodily injury occurred simultaneously with, or followed as a 
natural result thereof, the court had to find that the plaintiff had suffered bodily 
injury, physical injury, or physical pain as well as mental suffering before he 
was entitled to judgment. In the Clemm case the court indicated it would be 
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quick to find that physical injuries, and physical pain, resulted from fright, 
terror, grief and shock. 

In the third case above cited, the defendant did a wanton act which caused 
the female plaintiff to be greatly frightened, and the fright resulted in a mis- 
carriage and subsequent illness and pain. Recovery was allowed for all the 
elements of damage. This enumeration is substantially in the words of the 
restatement. 

In the fourth case above cited, the defendant was guilty of an assault, and 
the court allowed damages which it said “in the nature of things was largely 
an allowance for mental suffering”. It also said, “There are well recognized ex- 
ceptions to the general rule making a contemporaneous bodily injury essential 
to a recovery of damages and among them may be mentioned assault, illegal 
arrest, malicious prosecution, false imprisonment, and seduction.” 


ANNOTATION Sec. 16—Character of Intent Necessary. 

This section together with the comments thereto indicates to what extent an 
actor will be held liable for results beyond, or more serious than those which 
he subjectively intended to bring about. The question is how far shall we go 
in transferring an intent to do some less serious harm to a more serious result- 
ing harm. The limitations thus imposed by section 16 on the doctrine of “trans- 
ferred intent” are clear. For what is not mentioned is excluded. No case involv- 
ing facts which fit precisely into this section has been found, but as indicated in 
the annotation to section 13, our court is so strongly inclined to the doctrine of 
transferred intent that section 16 will surely be followed. 

As pointed out in the annotation to section 13, we have been most liberal 
in transferring intent or what amounts to practically the same thing—allowing 
a plaintiff to recover for results which are the natural and probable consequence 
of any unlawful act. In Williams v. Townsend, 15 Kan. 569, the intent to hunt 
illegally made the resulting shooting of plaintiff unlawful and intentional. In 
James v. Hayes, 63 Kan. 133, the making of an unlawful threat with a shotgun 
in the unlawful settlement of a boundary dispute made the resulting shooting 
of the plaintiff an intentional tort. This case quite clearly fits into Section 16, 
And in Burnell v. Bradbury, 69 Kan. 444, the intent to make an unlawful at- 
tempt to recover the full possession of realty by force was carried over to the 
hitting of plaintiff, and made such result intended. And in Walbridge v. Wal- 
bridge, 80 Kan. 567, the court went so far as to say, “The question is not what 
the defendant intended, but what were the natural, proximate or probable con- 
sequences of his wrongful act.” It quoted approvingly from Sloan v. Edwards, 
61 Md. 89—“. . . whatever injurious consequences result naturally from the 
wrongful act done, became elements of damage, and it is not necessary that the 
particular form or nature of the results should have been contemplated or fore- 
seen by the wrongdoer.” See also Townsdin v. Nutt, 19 Kan. 282, at 287. 

Thus we seem to put too much reliance and importance upon the fact of 
wrongdoing and wrongdoer. The limitations of section 16 may very well temper 
the future utterances of our court in cases of this kind. 
eee Sec. 17—Bodily Harm Caused Otherwise Than by Harmful 

ontact. 

This annotation logically makes it necessary to consider those cases men- 
tioned in connection with section 15 on the nature of bodily harm. The four 
cases therein noted show that our court allows a recovery for bodily harm caused 
otherwise than by harmful contact whether defendant’s act was willful, Lonergan 
v. Small, 81 Kan. 48, wanton, Whitsel v. Watts, 98 Kan. 508, or merely negli- 
gent, Salina v. Trosper, 27 Kan. 544; Clemm v. Santa Fe, 126 Kan. 181. 





Kansas ANNOTATIONS 


This section is limited to intentional acts so the negligence cases are really 
not in point. The other two cases are in point, however, and in accord with the 
section. Whether the court will allow damages for mental suffering alone is, of 
course, not involved here. 


TOPIC 2. THE INTEREST IN FREEDOM FROM 
OFFENSIVE BODILY CONTACT 
ANNOTATION Sec. 18—Battery—Offensive Contact. 

The technical battery described in this section is actionable in Kansas but 
generally only nominal damages are recoverable in such cases. Our rule is that 
punitive damages can only be recovered as an incident to actual damage. 

In Shore v. Shore, 111 Kan. ror, a father-in-law slapped his daughter-in-law. 
The jury returned a verdict for $1,000 and made a finding of no actual damage. 
The supreme court reversed the judgment because such a verdict could not 
stand without a finding of actual damage. 

In Shaffer v. Austin, 68 Kan. 234, a guest of a sub-lessee was taken by the 
arm and led off the premises by the landlord. The court held that there was a 
technical battery, but that only nominal damages were recoverable. 

In Knitig v. Slaven, 128 Kan. 466, an altercation occurred following an 
argument over the World War. A pass at Knitig was made by Slaven. The jury 
found that no bruise had resulted, that Knitig had had his feelings hurt, and 
assessed his damages at 25c. The court said, “The general rule is that when an 
unlawful assault and battery does not result in any appreciable injury, the plain- 
tiff may recover nominal damages only. There are exceptions to this rule, as in 
cases of seduction, slander, malicious prosecution, or arrest, and for wilful and 
wanton wrongs done to cause mental distress.” See Lonergan v. Small, 81 Kan. 
48, and Sundgren v. Stevens, 86 Kan. 154; Schippel v. Norton, 38 Kan. 567, 
at 572. 

ANNOTATION Sec. 19—What Constitutes Offensive Contact. 

The cases noted under the previous section sufficiently indicate that the 
court agrees with section 19. In Knitig v. Slaven, 128 Kan. 466, the feelings of 
the plaintiff were taken into consideration. In Lonergan v. Small, 81 Kan. 48, 
after stating the general Kansas rule making a contemporaneous bodily injury 
essential to recovery of damages in mental suffering cases, the court says that, 
“The rule has no application to willful and wanton wrongs and those com- 
mitted with the intention of causing mental distress and injured feelings.” 

And again the court said, “The testimony of the plaintiff, which the jury 
accepted, shows an assault of an aggravated character. The seizure of the plain- 
uff, the snatching of the box in an insolent manner and the searching of the 
same for stolen goods in the presence of others was a wanton insult and in- 
dignity.” 


ANNOTATION Sec. 20—Character of Intent Necessary. 

This section seems to be closely related to section 16. Both deal with the 
transferring of the defendant’s intent to results not subjectively intended. Sec- 
tion 16 deals with what may be called an ascending transfer, while section 20 
deals with a descending transfer. That is, section 16 deals with a movement 
from a less serious intended result to a more serious resulting injury, while this 
section involves cases in which we move from a more serious intended result 
to a less serious resulting injury. 

Our court would undoubtedly follow this section. The reasons for this 
conclusion will be found in the annotations to Sections 13 and 16. 
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